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PREFACE 

This work contains the substance of a course of 
lectures delivered in May, 1907, at the Boston Uni- 
versity School of Law. It is, to some extent, supple- 
mentary to a previous work on " Restrictive Railway 
Legislation,'* as it describes the development of such 
legislation since the passage of the Act to Regulate 
Interstate Commerce. The treatment of the subject 
is, however, more particularly directed to an ameliora- 
tion of the existing relations between railway corpo- 
rations and the public whom they serve. 
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RAILWAY CORPORATIONS AS 
PUBLIC SERVANTS 



CHAPTER I 

THE NATURE OF A PUBLIC SERVICE 

It is my purpose in this course of lectures to discuss 
the relations of Railway Corporations as Public Ser- 
vants; to consider how they are affected as to their 
rights, powers, privileges, and obligations by reason of 
the duty which they owe to the community from being 
engaged in a public service. In the prosecution of this 
purpose we may first ask ourselves, What is a public 
service ? 

In its broadest aspect public service may be defined 
as a service performed for the general welfare of a 
cormnunity. The foundation of public service is in 
the claim that each individual in a community should 
contribute to its welfare as a whole in the preservation 
of its entity, in the protection of its organization from 
dissolution. So far as such service is not exacted by 
superior force, it is not expected of any one beyond his 
capacity for imdertaking it, and he is only benefited 
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2 RAILWAY CORPORATIONS AS PUBLIC SERVANTS 

through the maintenance of the sovereign power in its 
integrity. The service may be rendered in property 
or in person. That which most generally afiFects prop- 
erty is taxation for the support of government, but the 
most general service of a personal character is military 
service. This service is required in the rudest form of 
a community, in a tribe of savages. The tribe is not 
concerned in the disputes of its members nor in their 
family feuds. These they are left to settle among 
themselves. It is only in the preservation of the body 
politic from assault that the tribe as a whole is interested. 
Military service is the primary obligation of a public 
character, and those who render it are public servants 
to the fullest extent. 

The welfare of each tribal community was believed 
to depend upon the will of its tutelar deity, and there- 
fore the propitiation of that deity was an obligation 
essential to its prosperity. Divine worship accordingly 
became a recognized public duty. In all commimities 
these have been the earliest forms of public service, 
that of general defence and that of general worship; 
the one being obligatory upon all able-bodied men and 
the other upon the members of the community in 
general. In the course of time these services were dele- 
gated to special classes of public servants, to professional 
soldiers and to professional priests, who performed them 
for the benefit of the rest of the commimity. There- 
fore the rest of the community were expected to provide 
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from their own property for their support, and this was 
the beginning of specific compensation for service of a 
general character. 

We must come well down into prehistoric times to 
find any other form of organized public service, to the 
early stages in the civilization of the two peoples first 
known as nations. Babylonia and Egypt depended 
for food upon irrigated crops. As the population in- 
creased under the protection afiForded against external 
enemies, the construction of dikes to preserve the 
fields from overflow and of ditches to draw the water 
away became an undertaking of magnitude beyond the 
means of individual cultivators, and the control of the 
irrigation works became a public service in the valleys 
of the Euphrates and the Nile. Although the welfare 
of the whole community was involved in this service, 
it was assumed that as the farmers were more directly 
benefited by its performance, they should bear the cost. 
As it was a period anterior to the invention of money, 
they were required to pay the cost in kind by compulsory 
personal service. This form of forced labor, the 
corvfe, was in fact the concentration of the personal 
capital of each member of a special class in the com- 
munity for the performance of a public service beyond 
the means of any one of them as an individual. 

As Babylonia and Egypt continued to flourish and 
were brought into communication with each other, 
the development of their commercial interests also 
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induced a public service in their behalf. Caravans of 
asses and of camels made their toilsome way across the 
Syrian and Arabian deserts burdened with precious 
commodities which made them the prey of the nomads 
who lay in wait for them. Only under armed escorts 
could the desert passage be safely accomplished, imtil 
it was made to the interest of the chieftains of these 
marauding tribes to furnish the protection themselves 
for an agreed compensation. The protection of cara- 
vans in transit became essential to the conduct of inter- 
national commerce and was a peculiar service, inasmuch 
as it was rendered by one class of individuals to another 
at the expense of the persons for whom it was performed. 
It was the origin of a public service in the interest of 
transportation in which the compensation was not paid 
to, but by, the carrier. The amoimt of the compensation 
was roughly graduated according to the perils to which 
the commodities were exposed and to their supposed 
value, and, as there was no coin in circulation, it was 
paid in kind, as a toll. This is a point of especial 
interest, as in the imposition of tolls there is the germ of 
a principle of great economic importance. I refer to the 
increased value imparted to a commodity by its trans- 
mission from a point of production to a point of con- 
sumption, and to the just division of the profit accruing 
from its sale to the consumer, as between the several 
parties engaged in its production and distribution. 
Another opportunity was afforded for the application 
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of tolls to commercial transit where the highway was 
intersected by rivers too deep to ford. At such places, 
boatmen offered their services on terms which fluctuated 
with the condition of the stream and with the needs or 
means of the wayfarer. The profitable business of the 
boatman attracted the attention of the owner of the 
riparian rights, and he either tithed the fares or leased 
out the privilege as a monopoly, — an early example of 
the grant of the right of eminent domain in the public 
service of transportation. 

In this service of transportation two factors are 
involved, — the carriage of persons and commodities and 
the maintenance of the highway over which the service 
is performed. The protection of caravans from pillage 
was one way of maintaining an open highway, but for 
ages the maintenance of the thoroughfares was not 
a public service. Transportation was altogether by 
beasts of burden, and the highway was merely a trail. 
Minor repairs were done to it by passing travellers, and 
it was put in some sort of order as an army marched over 
it. Only as the Romans became lords of the civilized 
world were there any paved roads, and these were on 
military routes radiating from the imperial capital. To 
this day fragments of these are in existence, and bridges 
which carried them over the streams are still in use. 
They were constructed at the imperial cost and main- 
tained as a provincial charge, but there seem to have 
been no specific tolls paid by the persons using them. 
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In the social disintegration which accompanied the 
dissolution of the Roman Empire, commerce in the 
ordinary sense had ceased to exist, except by sea. 
Each individual community became of necessity self- 
supporting and the only public service was that which 
its members rendered to its feudal lord, whether baron 
or abbot. The. country fairs were the only markets 
and the lord of each castle that overlooked the high- 
way exacted toll from the passing merchant. As kings 
began to coerce their barons into allegiance, there was 
a diminution of this thinly veiled form of robbery, and 
an increase of commercial transit which compelled the 
recognition of the maintenance of the highway as a 
public charge. In England, this burden was thrown 
upon the parishes, which sought to perform it by a 
resort to the corvee, to compulsory labor of the adjacent 
farmers. These were reluctant to perform a service for 
the benefit of wayfarers from other and remote com- 
munities, and the device of turnpike trusts was con- 
ceived by which the means for the construction and 
maintenance of highways was obtained by a resort to 
tolls; not as in ancient times for protection against 
pillage, nor as in the feudal period as a mere exaction, 
but as compensation paid for a specific service by the 
person directly benefited to the party by whom it was 
rendered, and here begins the actual genesis of trans- 
portation by land as a public service. 

The growth of inland commerce enabled it to pay 
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tolls sufficient to maintain highways traversable by 
wheeled vehicles, and there ensued a division of the 
functions of production, transmission, and distribution 
of commodities for sale within the realm. The pro- 
ducer no longer transported his own wares to market, 
and there came into being a new factor of transporta- 
tion in the carrier of goods for hire. The community 
as a community, however, concerned itself but little 
with the common carrier. The only notice taken of 
him was in the determination of his disputes with his 
customers, which in England became the basis of a 
distinct branch of the common law in the law of 
common carriers. 

In the meantime, another factor in social econ^omics 
had been evolved from the capricious exercise of the 
sovereign power in England in the grant of monopolies 
by letters patent to royal favorites. These grants were 
in many instances valuable privileges for the exclusive 
production or sale of certain commodities, or for trading 
with certain foreign countries, or of territorial ownership 
in newly discovered regions of which the sovereignty 
had been assumed by the kings of England. Many 
of these grants required an investment of capital beyond 
the personal resources of the grantees, who associated 
others with them in special partnerships for their 
exploitation. 

In the formation of these special partnerships is to 
be f oimd the earhest plan for the concentration of many 
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small sums of money into an organized project for the 
accomplishment of a purpose beyond the means of 
most private individuals. In pursuance of this pur- 
pose, the lawyers combined a feature of the Roman 
civil law with respect to associations of individuals with 
the English common law view of corporations created 
for public purposes. The persons composing a special 
partnership were considered as incorporated iixto a 
single body created by a charter from the Crown, en- 
dowed with certain privileges and burdened with cer- 
tain obligations which did not pertain to the members 
of the partnership as individuals. They were mortals, 
and their property was subject to their debts. This 
corporate body was immortal, and its assets were not 
subjected to the liabilities of its component members. 
Their investment in its capital was divided in shares of 
equal value that passed by assignment of the share 
certificates. 

The opportimity thus afiForded for the investment of 
small savings, and this application of the principle of 
incorporation to the furtherance of commercial under- 
takings, originated a new era in the economic history 
of Europe; especially in England and in France, in 
connection with the funding of public debts at a lower 
rate of interest. By placing the capital so concentrated 
in the control of a few directors, the impecunious pro- 
moter was enabled to enter a field of finance that had 
been before occupied only by men trading upon their 
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own resources. About 17 19 two schemes of this char- 
acter were undertaken almost simultaneously by the 
South Sea Company in London and by Law, a Scotch- 
man, in the formation of the Mississippi Company in 
Paris. In both projects, the prospect for great profit 
from the concession of exclusive trading privileges in 
remote regions beyond the seas appealed to the desire 
for speculation that is ever present in mankind. The 
South Sea Company declared a dividend of 30 per 
cent and guaranteed one of 50 per cent for twelve 
years. The shares of the Mississippi Company were 
quoted at prices which placed the total value of its 
capital stock at one hundred and eighty times more than 
the entire amount of money estimated to have been in 
circulation then in Europe. The success of these 
companies induced the flotation of others, which fed 
out shares to the growing appetite for speculation until 
the inevitable catastrophe ensued. 

The collapse of this vicious stock gambling did not 
afiFect the value of the principle of incorporation for 
legitimate purposes, and such a purpose was presented 
within fifty years after the first financial crisis due to 
excessive speculation in the stock of incorporated com- 
panies. It arose in connection with the application 
of steam-power to manufacturing purposes in England. 
The rapid growth of these industries incited a cor- 
responding increase in the output of the collieries upon 
which they depended for fuel, and the matter of getting 
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coal from the collieries to the factories became an im- 
portant item in the cost of production. A network of 
canals was the basis of the transportation system, but 
the intermediate haul from the collieries to the canal- 
boat was the point at which there was experienced the 
insufl&ciency of horse-power exerted over an inferior 
roadway. 

Here invention overcame difficulties. First, the road- 
way was improved by flat longitudinal timbers to sup- 
port the tread of the wagon wheels; then the timbers 
were plated with iron; then these plates were made 
with a flange turned up on the outer edge to keep the 
wheels on the track, and finally, by a real inspiration of 
genius, the flange was transferred from the track to the 
wheel ; and the iriodem railway was bom. On one of 
these colliery railways the attempt was made to utilize 
steam-power, and after successive failures, the locomo- 
tive appeared as the necessary adjunct to the railway. 
The means of transportation which had been devised 
to meet the requirements of the coal miners were then 
applied to the general needs of the coimtry, and a new 
kind of public service was thereby created. 

As the advantages of this mode of public carriage were 
made manifest, attention was drawn to the opportuni- 
ties that it presented for profitable employment of capital 
in large amounts. Here was a field for the exposition 
of attractive enterprises in which the spirit of specula- 
tion was reinvigorated. Schemes for the construction 
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of railways were devised in such numbers that zeal 
outran discretion in their propagation. They were 
projected on parallel routes in close proximity to each 
other, as many as eight separate schemes having been 
incorporated for the construction of railways in one 
narrow valley. The competition between rival com- 
panies began before the work of construction had com- 
menced. In the committee rooms of Parliament, oppos- 
ing solicitors wasted the money of shareholders as gen- 
erals would have shed the blood of their soldiers on the 
battle-field. ' The law of corporations was fundamen- 
tally modified by statutory enactments in the passage of 
acts for chartering railway companies. Railway shares 
took precedence of all other media for speculation on 
the stock exchange. Shares in inchoate projects were 
oversubscribed and sold at a premium. In one year 
as many as thirteen hundred projects were brought out, 
calling for capital to the amount of 600,000,000 pounds 
sterling. Then came the collapse. In 1848 the rail- 
way bubble burst. Inflated shares vanished in the 
bankruptcy courts. The clamor of the Stock Exchange 
was silenced, and lawyers no longer grew wealthy in 
practice before parliamentary committees. The sav- 
ings of thousands of people with small incomes and of 
humble wage-earners had furnished the means for this 
speculative revel, and they were left in penury. In a 
primitive tribe, individuals had been free to fight among 
themselves ; as, at a later period, the feudal barons ex- 
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ercised the right of private warfare. Now, in this 
advanced stage of civilization, the State did not intervene 
in the ruinous competition which arose between the 
corporations engaged in the application of improved 
methods of transportation to the welfare of its constituent 
members. Such was the first experience in the evolu- 
tion of a new kind of public service in Great Britain. 

Railway transportation was introduced on the Euro- 
pean continent after its essential character as a public 
service had been clearly demonstrated in England, and 
it was, from the beginning, treated as a function of 
government which might be delegated to incorporated 
companies as a concession from the sovereign power, 
to be exercised under proper supervision. In the 
United States, the spirit of individual enterprise was as 
dominant as in Great Britain, and private capital was 
in control of the railway system before its profound in- 
fluence upon the public welfare had been generally 
appreciated. The first railroads were projected con- 
temporaneously with the earlier colliery lines in Eng- 
land, and merely as adjuncts to mming enterprises. 
Horses were employed for traction except where sta- 
tionary steam-engines were used on inclined planes, and 
experiments were being made with locomotives before 
they had displaced the same modes of traction on the 
English railways. The evolution of railway construc- 
tion and operation was therefore but little affected by 
English practice, and accordingly developed in con- 
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formity with the peculiar conditions of its environ- 
ment. 

Here was a people occup)dng the fringe of a continent 
for over a thousand miles. As soon as they had released 
themselves from the fetters which bound them to a 
hated suzerain beyond the ocean, their energy was 
directed to the exploitation of the vast estate which was 
now their own. The sea furnished them with easy 
means of communication among themselves and with 
their transatlantic kinsmen, but there was scarcely a 
stream along this stretch of coast that was navigable 
into the interior for a hundred miles. Westward of 
this young republic there was a region imequalled in the 
North Temperate Zone for natural resources and for 
facilities of internal communication by water. From 
the time of the first discoveries in this region as colonists 
they had shed their blood in contests with European 
monarchies for its possession, and they had but recently 
acquired by purchase the last claim of this character 
to dominion over it. But even with the removal of this 
last poUtical barrier there still remained a great natural 
barrier between them and their new acquisition of terri- 
tory, — a irange of mountains that ran parallel with their 
own coast. 

The Atlantic States being dependent upon the sea for 
intercommunication, they had developed independent 
commercial centres at the ports of Boston, New York, 
Philadelphia, and Baltimore, which were rivals for the 
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trade of the Northwest Territory, lying beyond the 
Alleghany Mountains and the Ohio River. There was 
one break in this range of mountains which was acces- 
sible by a navigable stream, the Hudson River, and the 
first great enterprise for providing artificial means of 
communication with the Northwest Territory was 
undertaken in the construction of the canal from Albany 
to Buffalo. Philadelphia was spurred on to communi- 
cation with the Ohio River by artificial waterways con- 
nected by incUned plane railways over the mountains, 
operated by stationary engines. Then it was that 
certain far-sighted citizens of Baltimore projected the 
construction of a continuous railroad through the passes 
of the Potomac River to the Ohio, a distance of four 
hundred miles, before the practicability of locomotive 
traction had been successfully determined on the 
Liverpool and Manchester Railway; and the first 
railway in the world that was originally projected for 
operation by locomotives was constructed in 1828 to 
1830 from Charleston, S.C, to Augusta, Ga. From 
this time forward there was an incessant rivalry between 
the principal cities on the Atlantic Coast in the estab- 
lishment of railway communication with the Mississippi 
Valley regions. Boston built a road across the moun- 
tains to the road which has superseded the once valuable 
Erie Canal; and secured an all-rail connection for the 
trafl&c of the Great Lakes, while New York was still 
relying on the Hudson River for obtaining the same 
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traffic. Philadelphia abandoned its mixed water and 
rail line to the Ohio at Pittsburg for an all-rail line. 
Baltimore had completed its project in competition for 
the same traffic, while the more southern of the Atlantic 
cities were fostering similar enterprises; and by 1850 
the railroad mileage of the United States equalled that 
of all the rest of the world. 

The efiFect of the introduction of steam railroads upon 
the general welfare of this country soon exhibited the 
importance of this new branch of the public service. 
In 1820 there were half a million people in Ohio, and 
half as many more in the remainder of the old North- 
west Territory. By 1830 this population had doubled, 
which was largely due to the opening of the Erie Canal. 
By 1850 the influence of railroad commimication be- 
came felt in that region. The population of Ohio had 
doubled in twenty years, and in the same time had 
quadrupled in the other States that had been organized 
in the Northwest Territory. In the next decade, when 
the whole of Ohio had been supplied with railroads, the 
population of that State had increased but 15 per cent, 
while the increase of over 220 per cent in the same decade 
in the other States in the Northwest is a striking illus- 
tration of the service performed by the continuous ex- 
tension of railroads in opening up their fertile lands to 
immigration. A general view of the progressive in- 
crease to the present time in the population of this whole 
Northwest Territory is even more impressive. The 
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area which in 1830 supported but 1,500,000 people 
contained in 1900 a population of 16,000,000. 

Similar results followed upon the further extension 
of the railroad system through the region beyond the 
upper Mississippi River. The population of Iowa and 
Minnesota increased from 200,000 in 1850 to 4,000,000 
in 1900, and that of Kansas and Nebraska from 130,000 
in i860 to 2,500,000 in 1900. The population of the 
Rocky Mountain region, which was less than 100,000 at 
the earlier date and was only about 200,000 in 1870, was 
quickened into more vigorous life by the construction 
of the transcontinental roads, and forty years afterward, 
in 1900, had increased twelvefold. The southern part 
of the trans-Alleghany region was well provided with 
navigable streams and less dependent upon artificial 
means of communication. The influences of slavery 
and of the Civil War were adverse to the rapid exten- 
sion of railroads in that region until 1870; but since 
that date to 1900, its population has nearly doubled, and 
the number of white people there at the latter date was 
one-third more than the total of both whites and blacks 
in 1870. Texas affords a more remarkable example 
of the effect of railroads on the growth of a State ; for 
its vast area of 265,000 square miles is scarcely pene- 
trated by navigable streams, and possessed a population 
of but 800,000 persons in 1870, which by 1900 had in- 
creased to 3,000,000, of whom four-fifths were whites. 

I have entered into these details in order to impress 
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upon you the magnitude of the public service which 
has been performed by the railways of the United 
States. The most important conclusion to be drawn 
from them is that it has been of a character quite diflFer- 
ent from that rendered by railways as a means of com- 
munication in European countries. There they have 
proved of benefit in replacing communications of an 
inferior kind for the transmission of traffic already 
existing between populous communities. In the United 
States they have provided means of communication 
where there were none before save Indian trails. Here 
they have peopled an almost impopulated continent, 
and have created prosperous States out of a wilderness. 
Our railroads have also performed another and most 
valuable public service to the overpeopled regions of 
Europe in relieving them of their surplus population 
by transferring them into the interior of our own coun- 
try for a thousand miles and more; there to establish 
themselves in comfort by providing food for their kins- 
men remaining in their native land. In the half 
century ending in 1906, 23,000,000 immigrants entered 
this country by sea, and the States founded in that period 
in the Mississippi Valley have been largely peopled 
from that source. All these developments which I have 
recounted would have been impossible without railroads, 
and it is because of the unique conditions under which 
this system has been here developed that the relations 
of the railroad corporations to the people of the United 
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States as public servants bears but little analogy to the 
similar relation of railroads in other countries. It is 
to a consideration of those relations as affecting their 
public service that I propose to devote my subsequent 
lectures. 



CHAPTER n 

THE PUBLIC SERVICE OF A RAILWAY 

In my introductory lecture I adverted to the es- 
sential character of a pubUc service and to the ascrip- 
tion of this character to services rendered at first 
between private individuals, but which later assumed 
an importance that aflFected the general welfare. The 
conditions were indicated imder which the burden of 
a public service which had been placed upon the 
carriage of goods and persons for hire had devolved 
upon steam railways; a system of transportation that 
had been rendered possible by the concentration of 
capital in corporate bodies. Finally, I dwelt upon 
the eflfects upon the general welfare which followed 
the development of railway transportation in the 
United States. 

I shall now consider more specifically the character 
of the service performed in railway transportation. 
That service is, of course, the carriage of goods and 
persons for hire. But is it the same service that was 
rendered by the common carrier and by the stage- 
coach proprietor whom it has superseded? In a 
general way it is the same service, but rendered imder 

19 
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diflFerent conditions. The railway company not only 
owns and operates its own vehicles; it owns and 
maintains the highway over which those vehicles are 
operated, and it monopolizes the use of that highway. 
Furthermore, this monopoly is not exercised by an 
individual, but by a corporation which derives its being 
from the sovereign power recognized by the com- 
munity in which the service is performed. And yet 
again, the construction of its highway has only been 
made possible by a further grant from that sovereign 
power in the delegation of its right of eminent domain ; 
that is, by its fundamental claim on each individual 
in the community for a contribution of personal ser- 
vice or property in preservation of its entity. 

What, then, are the obligations of a railway company ? 
Primarily, it is a public servant because it offers to 
carry goods and passengers for hire. Again, it pos- 
sesses a monopoly of the means for performing that 
service over its designated route. It has acquired 
that monopoly indirectly through the intervention of 
the sovereign power in its behalf, and, finally, it only 
performs its accepted service at all by permission of 
the same sovereign power to which it owes its very 
existence. The relation of a railway corporation as 
a public servant is therefore dual; in part with the 
sovereign power as to that which aflFects the general 
welfare of the community, in part with each individual 
to whom it renders the service of a carrier. The claim 
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upon its service which is of a public character is not 
based upon the duty of each member of the com- 
munity to contribute personal service or property 
for the preservation of the body politic, but grows out 
of the service that it may be required to render to the 
members of that community. 

So it has been with all applications of inventions 
and discoveries to the benefit of mankind in the use 
of illuminating gas, of electric telegraphs and tele- 
phones and lighting, in the production and transmis- 
sion of electric force, and, with this experience to guide 
us, we see the same results foreshadowed in the trans- 
mission of signals by the so-called wireless telegraph. 
In the experimental stage their ultimate eflFects are 
imperceptible. They are utilized as occasion is af- 
forded for individual purposes. By degrees their 
use is extended and becomes more profitable to the 
persons who hold a monopoly of such inventions or 
discoveries, until, at last, that monopoly is exercised 
by a corporation and its use becomes so general that 
it develops into a public service. In the performance 
of a pubUc service, the corporation obtains in some 
way a delegation of the sovereign power, and, as a 
consequence, generally enjoys more privileges than 
it is burdened with obligations. This statement is 
true of any specific service rendered by a corporation. 
The service is not performed for the general welfare 
indiscriminately, but for certain individuals who can 
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be identified and who pay the price for the service. 
With them the relation is personal and private, yet, 
because it is a monopoly, because the welfare of a 
majority of the members of a community is aflFected 
by it, and because, for that reason, the sovereign power 
has been more or less invoked for its performance, 
the private and personal relations of a corporation are 
recognized as matters aflFecting the general welfare, 
and the corporation becomes a pubUc servant. Al- 
though in some respects the distinctive features of this 
dual relation may be clearly defined, in others the 
relations of the corporation with individuals become 
indefinitely merged into its relations with the community 
in general. 

The germ of the obligations of a railroad corpora- 
tion to the community in general is to be sought in 
the early charters from the Crown. In its essence 
the charter was a grant of privileges, a license to the 
grantee to do certain things which he could not other- 
wise do lawfully. The obligations assimied imder 
the charter were the rendering of some service to the 
Crown in return for the grant and the observance of 
certain restrictions in the exercise of the privileges 
granted. The more important of the privileges of 
this character which were afterward embodied in rail- 
way charters were sheltered under the delegation of 
the right of eminent domain. For instance, the com- 
pany's agents might enter private property without 
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permission in the discharge of their recognized duties, 
and yet without being subjected to suits for trespass, 
but the company became responsible for any damage 
that resulted from such entry. The company might 
construct its works across the King's highway and 
across navigable streams, but with due regard to the 
use of such thoroughfares by the community in general ; 
and it might even occupy private property permanently 
with such works without the consent of the owner, 
but only for the purposes and within the limits of the 
route defined in its charter and after due compensa- 
tion for the same had been tendered. 

The obligations of a railroad corporation to private 
individuals, as a carrier, have their sources in customs 
antedating our information as to their origin. These 
customs became the basis of judicial decisions in con- 
troversies with respect to such obligations before the 
organization of joint-stock companies under statutory 
acts; and the granting of chartered privileges had 
passed from the Crown to Parliament before the in- 
vention of railways. The first acts which authorized 
the private ownership of a public thoroughfare re- 
ferred to the construction of canals. In these were 
included the privileges which had before been granted 
to turnpike trusts and the previous provisions relating 
to tolls as well. 

The first applications for railway charters were in 
the .interest of colliery owners. Coal had been carried 
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over wooden tramways from the mines to the canak 
for a century or more. Where it was necessary to 
pass over the lands of other owners, the privilege of 
transit had been secured by obtaining what were 
termed " way-leaves." The profitable growth of the coal 
traffic heightened the demands for compensation for 
these "way-leaves." The colliery owners then con- 
ceived the idea of converting their tramways into 
public highways, like the turnpike and the canal, 
and thereby to exercise the right of eminent domain 
in obtaining the "way-leaves" on reasonable terms. 
To secure this privileged invasion of private property, 
it was requisite that the fimction of the tramway 
should be assimilated to that of a thoroughfare. This 
was accomplished by providing in the charter for the 
use of the tramway by shippers of coal from contiguous 
mines upon the pa)anent of toll. 

Thus was brought about a twofold use of the same 
facilities for transit. In one respect they were utilized 
for the private purposes of the owner; in another 
the tramway was private property dedicated to the 
use of a certain class of individuals in the community, 
upon the payment for such use by the persons who 
used it and in proportion to the use that each of them 
made of it. In consideration of the benefit that 
thereby accrued to the commimity in general, the 
State had delegated to a corporation the privilege of 
exercising its own right of eminent domain, and in 
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return for this grant, the tramway company consented 
that the State should fix the terms upon which its 
property might be devoted to a public service. Here 
is the origin of the contract relation which was em- 
bedded in the grant of the right of eminent domain 
to chartered companies; that in return for the grant 
the company's property should be charged with a 
public service, and that the compensation for the 
service should be regulated by the grantor of the ex- 
clusive privilege which was the party that had itself 
created the grantee, the other party to the contract. 
Although the transportation of coal was the purpose 
for which the chartered tramways were intended, 
there was also a carriage of other commodities and 
of persons that was incidental to that purpose, which 
exhibited the value of tramways as improved high- 
ways for the general purposes of the commimity. 
The experience thus acquired induced the incorpora- 
tion of railway companies for such purposes, rather 
than as an adjunct to collieries. One of the earliest 
of such companies was the Stockton and Darlington 
Railway Company, projected in 182 1 for the construction 
of a railway twenty-five miles in length. So far from 
being recognized as an enterprise contributing to the 
general welfare, it met with much opposition, and the 
act of incorporation was not passed until 1823. It 
was on this railway that George Stephenson experi- 
mented with steam locomotives. By the substitution 
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of steam for horse-power as a tractive force upon rail- 
ways, he made the most important change in the means 
of transportation by land since camels replaced asses 
in caravans on desert routes, and he thereby introduced 
a factor into the intercommunication of communities 
that has profoundly aflFected commercial and social 
relations throughout the world. 

The introduction of locomotives made it necessary 
that the motive power should be placed exclusively 
imder the management of the railway company, al- 
though private wagons are still hauled in the com- 
pany's trains, loaded with minerals, which are the 
property of the owners of the wagons. The general 
carriage of persons and goods was, however, conducted 
directly by the railway company. The charges before 
collected at turnpikes from goods, wagoners, and from 
stage-coach proprietors were merged with the com- 
pensation paid to them by the persons for whom the 
carriage was performed. Tolls and fares were super- 
seded by freight and passage rates, and the last step 
was taken in the combination of the private service 
rendered by the common carrier with the public ser- 
vice of the turnpike trust or the canal company. I 
have been particular in describing the gradual develop- 
ment of railway transportation as a public service, 
because each step in that development should be rec- 
ognized as a foundation-stone of the basis of any 
system of State regulation of railway corporations, 
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if substantial justice is to be done in the exercise of 
the sovereign power for that purpose. 

I will cease for the present to pursue the further 
course of railway transportation in England, and will 
direct your attention to that which more immediately 
concerns the subject of these lectures, — the evolution 
of railway transportation in the United States as a 
public service. Although there had already been 
a private use of tramways to a very limited extent, 
the first incorporation of railway companies in this 
country followed upon the English experience as to 
the adaptability of railways for general purposes. 
Their character as public highways was clearly ex- 
pressed in their acts of incorporation. The charter 
of the Baltimore and Ohio Railroad Company was 
framed with a view to the use of horse-power, and 
included provisions for the transit of private vehicles 
on payment of tolls, but the introduction of locomotives 
soon made it manifest here, as in England, that the 
railway company should be made solely responsible 
for the entire transportation service over its lines. 

The legislation with respect to railway companies, 
however, followed a different course. England was 
already provided with highways and canals which 
were considered as adequate means of communication 
for the general requirements of its population within 
its comparatively restricted area. The new mode 
of transportation seemed mostly to benefit the owners 
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of collieries and the shippers of merchandise. The 
owners of landed estates were hostile to railway con- 
struction, and, through their control of Parliament, 
they made the granting of charters contingent upon 
the exaction of extortionate prices for the right of way. 
Each project was treated as a separate proposition 
for the invasion of private rights for the profit of rail- 
way shareholders, and the general welfare was dis- 
regarded in railway legislation. 

The social and economic conditions which prevailed 
among the people of the United States, and their 
remarkable physical environment, induced as decided 
a departure from English practice in railway legisla- 
tion as in railway construction and operation. The 
proposition usually presented in the application for 
a charter was not the substitution of one means of 
communication for another, but the construction of 
a highway where none had before existed. It was 
not a matter in which there was a conflict of class 
interests, but one that secured the support of every 
member of the community which expected to be bene- 
fited by its success. A kindly feeling was also inspired 
toward each of such projects by the rivalry that ex- 
isted between the several cities on the seaboard for the 
traffic with the interior country. Boston and New 
York competed for the business of the Erie Canal 
and the Great Lakes. Philadelphia and Baltimore 
became interested in rival lines to the Ohio River. 
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Charleston and Savannah each had its own scheme 
for building through the barren pine forests to the 
fertile regions of Middle Georgia and Alabama. It 
was not so much with the hope of personal profit that 
these rival enterprises were projected, as in the desire 
for the advancement of the general welfare. The 
pubUc service which the railways were to perform in 
building up the commerce of the cities by developing 
the agricultural and mineral resources of the interior 
country was the prime consideration in all the legisla- 
tion affecting them. Their projectors were to be 
helped and not hindered in the prosecution of their 
work, and it was more important that their charters 
should attract subscription to their capital stock than 
that either private or public rights, which were not 
openly invaded, should be specially protected. 

With the further extension of railway construction 
into the Mississippi Valley, more general interests 
were concerned. It was no longer the commercial 
prosperity of cities that was involved, but the creation 
of sovereign States, and as the effect upon the growth 
of Ohio became manifest, the newly organized States 
beyond its borders were eager to further railway 
construction within their Umits by any legislation 
that would accompUsh it. Donations of right of way 
and of station grounds were made by individuals, 
not as an easement, but in fee simple. Promoters 
wrote their own charters. Freedom from taxation, 
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unlimited powers as to routes or branch lines, ex- 
emption of employees from jury and militia duty, — 
almost any privileges that they asked for were granted. 
The profit to the shareholders in railway companies 
was not yet shown, and the demand for capital in the 
ordinary business of the coimtry exceeded the supply. 
It soon became evident that railways could not be 
constructed by private subscriptions alone, and their 
projectors looked for aid from the communities that 
were to be benefited by them. The earlier schemes 
were for the commercial advantage of their respective 
seacoast termini; and the merchants, who could not 
spare the necessary capital from their business, were 
quite ready to support an appeal to the public au- 
thorities in their behalf. The city of Baltimore was 
the principal subscriber to the original stock of the 
Baltimore and Ohio Railroad Company, which was 
subsequently dependent upon the State of Maryland 
for the completion of the enterprise. Once that the 
way was shown to the exploitation of public credit 
in aid of railways, private subscription became rather 
a basis for corporate organization than the means for 
construction. Promoters presented the merits of their 
schemes in the lobbies of city council-chambers and 
of legislative halls, and dwelt upon the public benefits 
that would ensue upon their completion, rather than 
upon the pecuniary profit to be expected from in- 
vestment in their shares. 
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The desire for railway communication became epi- 
demic. It spread from the seaboard into the interior 
until it reached the thinly populated regions in which 
its benefits were no longer to be conferred upon com- 
mercial cities, but upon agricultural communities, and 
the farmers were quite as willing as the merchants had 
been that railway enterprises projected ostensibly in 
their interest should be nourished in their infancy from 
the fount of public credit. So the good work went on 
until the iron rails were laid across the Alleghany 
Mountains into the States beyond their western slope. 
Here the borderland of civilization had been reached. 
Millions of acres of fertile land lacked but the plough and 
the seed to gleam with ripening grain. The ploughmen 
were slowly creeping in by wagon?, but the price of the 
grain grown in those regions was absorbed in getting 
it to market, and the farmers could only plant for home 
consumption. 

From this dilemma the way of extrication was pointed 
out by the promoter, who stood ready to come to their 
relief. In the broad prairies that stretched toward the 
horizon of the setting sun there was a mine of potential 
wealth, which might be made available as a basis of 
credit for railway construction. No sooner had this 
proposition been advanced than it was sedulously 
propagated as a political measure. These unoccupied 
lands were a public domain, the property of the people 
of the United States before the existence of the States 
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within whose borders they were situated. Congress had 
already granted a percentage of the proceeds from the 
sale of these lands to the recently organized govern- 
ments for the improvement of their public highways, 
and the fund thus created had been made the security 
for loans obtained abroad for that purpose. But the 
means thus procured proved insufficient for results of 
any magnitude, and now Congress was petitioned to 
grant to the State governments the public domain 
within their respective borders in aid of internal im- 
provements. Under this scheme of appropriation, the 
interests of all were harmonized, and politicians, people, 
and promoters worked to a common end so successfully 
that, beginning about 1850, the public domain within 
the jurisdiction of the organized State governments was 
rapidly divided among them. Then there arose a con- 
test between promoters before each legislature for 
railway charters containing grants of the lands which 
were now the property of the State. It was shown that 
by granting one-half of the area that would be made 
accessible by the construction of a railway, the other 
half would be given a value that would warrant such 
a gift to an enterprise which was owned and controlled 
by a private corporation. The field was broad, the 
harvest was ripe, and the promoters were many. Proj- 
ects were conceived in fraud, and carried through by 
corruption, even by barefaced bribery; but there did 
result from this appropriation of the public lands a 
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rapid and general extension of railways throughout the 
region east of the Mississippi and the lower Missouri 
rivers. 

Within this region the federal government had given 
no direct aid to the construction of railways. It had 
not even officially recognized their existence, except for 
postal service, until the era of the Civil War. Then an 
act was passed to secure intercommunication between 
the lines of the companies operating under State charters 
for more efficient cooperation in the matter of military 
transportation. But the first direct association of the 
United States government with railway construction 
was also indirectly a consequence of the Civil War. 

The popidation of the Pacific Coast was too far re- 
moved from the scene of warfare to feel a very lively 
interest in the political issues that had disrupted the 
Federal Union. They took but little part in the actual 
conflict; they did not relish being saddled with the 
burden of taxation that it laid upon them, and they 
virtually refused to use the legal tender currency as 
money. The ties by which they were bound to their 
kinsmen in the Eastern States were attenuated by dis- 
tance. They had acquired substantial prosperity in 
the exploitation of their own mineral resources and in 
commercial intercourse among themselves, and their 
political horizon was becoming contracted within the 
western slope of the Coast Range of mountains and the 
Pacific Ocean. 
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It was the pre\'ision of wise statesmanship which 
recognized the necessity for closer social communica- 
tion with these isolated members of the Union. This 
could be accomplished only by railway construction 
on a far greater scale than had as yet been attempted, 
and the problem was beset with difficulties, political, 
financial, and physical, which made it difficult of solu- 
tion. From the Missouri River there was for thousands 
of miles a wilderness untenanted save by wild Indians 
and by trappers equally as wild. It oflfered no such 
basis for financing a railway corporation as had been 
afforded by the fertile lands of the Mississippi Valley. 
Only on its eastern border was it fringed by prairies. 
For the remainder of the distance it was a succession 
of sterile deserts and of inaccessible mountain ranges 
which woidd have rendered railway construction diffi- 
cult and costly under the most favorable conditions, 
and which, as the situation was actually presented, 
appeared insurmountable. So it was a public work, and 
its consummation might have been indefinitely deferred 
with serious political consequences, if the desire for 
its accomplishment had not been aroused in the minds 
of a few private individuals and its undertaking stimu- 
lated by the prospect of personal gain. The magnitude 
of the enterprise excluded the probability of its con- 
struction with private capital. The interior region to 
be traversed was largely unexplored, and a grant of 
lands so little known and for the most part sterile was 
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not an attractive basis for inviting the cooperation of 
capitalists. The only remaining prospect for securing 
that cooperation was in direct financial support from 
the federal government. 

As soon as there was a prospect of aid from this 
source for a transcontinental railway, several projects 
were presented for approbation. They were over 
routes as far apart as the northern and the southern 
boimdaries of the Union, and were enthusiastically sup- 
ported by the communities in which their respective 
eastern termini were to be situated. The rivalry en- 
gendered between these diflferent projects added to the 
difficulty in procuring government aid for any one of 
them, until a scheme was devised for subsidizing them 
all with land grants and the loan of United States bonds, 
to be made available as the work of construction pro- 
gressed on each. Confidence in the national solvency 
had not yet been securely reestablished, and, even with 
such aid, it was not immediately practicable to obtain 
the necessary capital from the foreign financial centres, 
where alone it could be procured in the amounts that 
would be required. Nor could contractors be found that 
were both able and willing to undertake the construction 
of a transcontinental line over thousands of miles of des- 
erts and mountains without reliable data to guide them 
as to the character of the work or the cost of performing 
it ; in fact, where nothing was certain except the perils 
and hardships that were to be encountered. 
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The several corporations that had secured aid from 
the federal government for building over their respective 
routes were brought to a standstill by the difl&culty of 
obtaining capital and contractors for their work. 
Then the men who had been instrumental in the forma- 
tion of the Union Pacific Railway Company deter- 
mined to undertake the construction themselves. They 
accordingly formed a company which entered into a 
contract with the railroad company to build the road 
imder the terms of its charter, receiving its assets as 
compensation. This was a hazardous enterprise in 
which they risked their fortunes, but they entered upon 
it with energy. They overcame difficulties that were 
as formidable as they were imexpected, and this first 
transcontinental railway was completed with marvellous 
celerity. But for the manner in which the company's 
assets were utilized, and the unfaltering determination 
of the capitalists who conducted the work to a successful 
termination, the completion of the railway that there- 
after bound the Pacific to the Atlantic Coast might 
have been delayed until the fears were realized of the 
statesmen who foresaw that closer association between 
them was a political necessity. 

The errors as well as the success of the builders of 
the first transcontinental railroad made the way easier 
for the construction of those projected upon the other 
routes. The Rocky Moimtains, which had increased 
the difficulties and the cost of construction, were found 
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to be rich in mineral resources that attracted popula- 
tion to a territory otherwise uninviting, and that ma- 
terially added to the prosperity of the country at large ; 
so that State after State was organized out of this inter- 
vening region, which must long have remained a wilder- 
ness, but for the legislation that provided a financial 
basis for the construction of railways through it as na- 
tional highways, and but for the courage and intelligence 
of the men who undertook them as private enterprises. 
If I have enlarged disproportionately upon the con- 
ditions under which the transcontinental railways were 
projected and constructed, it is because I look upon 
the results as perhaps the greatest public service that 
has ever been rendered by private corporations. With 
their completion, the framework of our national rail- 
way system became definitely outlined. It only re- 
mained to fill in the interior network. This had been 
going on, it is true, throughout the period in which the 
Pacific railways were under construction, and with a 
rapid annual increase of mileage, that culminated at 
about the time that the first trains ran through from 
the Pacific Coast. Up to that date, the service that 
had been so far rendered by railroad corporations to the 
people of the United States had been gratefully recog- 
nized in legislation by municipal. State, and federal 
governments for their benefit. The changes which im- 
mediately ensued, and which have been far-reaching in 
their consequences, will be discussed in the next lecture. 



CHAPTER m 

THE PUBLIC BENEFITS CONFERRED BY RAILWAYS 

In my last lecture I dwelt upon the valuable service 
that had been rendered by railway corporations to the 
people of the United States, and upon the pubUc recog- 
nition of this service as exhibited in the legislation con- 
cerning them. I intimated, in conclusion, that a change 
had taken place in popular opinion upon this subject 
about the time of the completion of the first transcon- 
tinental railways. To the causes and eflfects of that 
change of opinion I propose to devote this lecture. 

It is to be remembered that the railway system which 
by 1880 had increased to ninety-three thousand miles, 
although controlled entirely by private corporations, had 
not been constructed altogether by private capital. 
Public aid had been liberally granted for this purpose. 
Statistics are not available for ascertaining the respec- 
tive proportions of public and private funds that had 
been invested in the construction of that railway system 
imder the original charters. Perhaps it is below, rather 
than above, the actual proportion if I should state that, 
directly and indirectly by subscriptions, loans, guaran- 
tees, endorsements, and land grants, the cities, coimties, 
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States, and federal government had contributed one- 
half of the actual cost of the railways, as originally 
constructed, up to say the year 1870. In but few in- 
stances had the donors acquired any pecuniary interest 
in the resulting profits of the enterprises to which they 
had so liberally contributed. In many cases the se- 
curity for loans, guarantees, or endorsements was 
subjected to prior liens or subrogated, by legislative 
assent, to subsequent loans in some financial crisis of 
the debtor corporation. 

Neither had the honest application of the aid thus 
rendered been provided for by the admission of official 
representatives of the grantors to the boards of directors 
of the railroad corporations. The share which they 
were to have in the enterprise in return for the public 
fimds invested, the character of the securities on which 
loans and guarantees were made, the manner in which 
the money was to be expended, the purposes to which 
it was to be directed; all such considerations were 
subordinated to the one absorbing motive for granting 
the aid, the desire to have a Tailroad built. No con- 
ditions entered into the act of incorporation nor into 
the subsequent legislation in its aid as to the character 
of the work of construction. Even the route and termini 
of the line were but vaguely designated. All else was 
left to the honesty or to the cupidity of the men who 
had the corporate power. If the original cost per mile 
of most of the railways constructed prior to 1880 in 
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the United States was far below the average in other 
countries, it was not only due to the generally favor- 
able topography of the country, to the abundance of 
excellent building material, to the low cost of the right 
of way, and to the capacity and skill displayed by the 
constructing engineers. This low average was in as 
great measure due to the adoption on most of this 
mileage of heavy grades and short curves to reduce the 
cuts and fills, to the scant cross-section of the road-bed, 
to the inferior timber in cross-ties, bridges, and build- 
ings, to the unsubstantial foundations of bridges and 
of trestleworks, and to the use of cheap rails of light sec- 
tions. This kind of railway construction was not 
chargeable in any considerable degree to the intentional 
dishonesty of the railroad managements. They had a 
difficult problem to solve, — to build a road with insuffi- 
cient resources, to make the best possible show with the 
means at their disposal. They based their estimates of 
the amount of capital required for the realization of their 
projects upon insufficient data as to the cost of con- 
struction, and entered upon their enterprises without 
knowing where the capital was to be obtained for prose- 
cuting them to completion. As a consequence, it was 
characteristic of our railway system in the primary 
stage of its development, that it was neither planned 
for economic operation, nor constructed with a view to 
a low cost of maintenance. Almost every railway com- 
pany lacked a proper equipment and relied upon its 
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current earnings to provide for what were called bet- 
terments, but which really belonged to the original cost 
of construction. The system of railways that rested 
upon this frail financial foundation did not fulfil its 
promise either as a profitable investment or as an 
efficient public service. With but few exceptions, 
stockholders ceased to expect dividends, and the man- 
agement resorted to temporary expedients for the ful- 
filment of their pecuniary obligations. In their struggle 
to maintain the credit of the corporation, they drew 
upon its gross earnings to such an extent as to leave no 
surplus for betterments, and even the necessary repairs 
to the property were deferred until its degradation 
became more and more apparent, and reacted directly 
upon the efficiency of the corporation as a common 
carrier. 

This state of afifairs affected public opinion imfavor- 
ably in two ways. The expectation of profitable re- 
turns from the investment of public funds in railway 
enterprises had not been realized, and, as the corpora- 
tions failed to meet the interest on their bonded debt, 
their creditors began to call upon their guarantors or 
endorsers to respond to the obligations that they had 
assumed. The revulsion which ensued in the popular 
feeling toward railroad corporations became intensified 
as their growing inability to pay their debts culminated 
in confession of bankruptcy. Then the resulting press- 
ure upon State and city governments brought home 
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to their constituents the magnitude of the obligations 
that had been so lightly undertaken. The politicians 
who had been so swift to hail the promoters of railroad 
projects as public benefactors now, in self-defence, 
charged their successors in the corporate management 
with deception and fraud. As already stated, there 
was but little ground for such accusations either against 
the promoters of the earlier railroad corporations or 
against the persons in actual authority at the time of 
the financial catastrophe. In general they had acted 
in good faith. The capital stock in private hands was 
for the most part distributed in small amoimts. The 
directors were usually business men, prominent in their 
respective conmiunities, and the managing officials 
served the companies to the best of their ability upon 
meagre salaries. The promoters had been mistaken 
as to the cost of the undertakings which they championed, 
but they did not profit personally by the public aid that 
they procured. 

The opportunity for self-aggrandizement by fraudu- 
lent representations was afforded when the public 
domain was opened to spoliation in aid of internal im- 
provements. It became the prey of lobb)dsts and 
demagogues who secured a railroad charter with a land 
grant or a bond loan or State endorsement, and then 
found a purchaser for it. When the crisis came, these 
harpies had disappeared and had left their successors 
in control of the corporation to bear alike the financial 
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burden and the personal odium which they had escaped. 
Popular indignation was heightened in many instances 
by the discovery that the property which had been sup- 
posed to be ample security for the public funds invested 
in it was pledged, also, for previous loans for which it 
was even an inadequate security; and that a burden 
had been placed upon the public treasury for the pay- 
ment of interest and principal of bonds for which the 
State would receive nothing in return. A ready ear 
was then given to suggestions of repudiation of the debt 
incurred under fraudulent misrepresentations, and a 
disregard of public integrity was added to the political 
hostility that had been aroused by lending the public 
credit to private corporations engaged in rendering a 
public service. 

The change in popular feeling was imparted to the 
legislation aflfecting railway corporations. Applica- 
tions for charters were closely scrutinized, and requests 
for especial privileges were refused. The exemptions 
from taxation enjoyed by many of the corporations that 
had been the recipients of liberal aid were looked upon 
as unjust after the burden upon other property had 
been made heavier by reason of the failure of such 
corporations to comply with the terms under which the 
aid had been granted. It seemed unfair that the rail- 
road company, as reorganized in the interest of its other 
creditors, should still enjoy this privilege at the expense 
of creditors who had been excluded from the benefits 
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of the reorganization. It followed that any attempt of 
one of these reorganized companies to obtain even the 
slightest amendment to its charter was met by a demand 
for the surrender of its special exemption from taxa- 
tion. This change in public opinion began with the 
financial depression of 1873, when the reduced earnings 
of the railroad companies coincided with the deteriorated 
state of their property, — two unfavorable conditions 
which reacted on each other and upon the service which 
the corporations rendered to the public. 

Indeed, the character of that service had been pro- 
foundly aflfected by the very extension of the facilities 
for performing it. The considerations that controlled 
the traffic policy of the respective railroad corporations 
were clearly defined so long as their lines were either 
imconnected or were linked together as parts of inde- 
pendent systems, each of which converged upon some 
one commercial centre. But as the ramifications of two 
or more of these systems became intertwined, a new 
principle began to control the service as common 
carriers, — that of competition. There was a double 
motive involved in this competition. From one point 
of view, the competitive policy was in the public 
interest; that is, it extended the field of influence 
hitherto occupied by the commercial centre which 
had been instrumental in securing the construction 
of the railroad upon which it depended for its trade. 
It also gave the people of the interior access to 
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more than one principal market. But while the exten- 
sion of local systems within separate fields of influence 
had served to swell their net earnings with the increased 
volume of traffic, the competition of rival lines in the 
same field was more effective in reducing the net earn- 
ings of both than in increasing the traffic of either. 
This effect became more marked as the competition 
began to lose its purely commercial character. As the 
desire for profit became subordinated to that for retalia- 
tion, the competing corporations were no longer rivals, 
but enemies. Under the guise of public servants they 
engaged in private warfare, in which they wasted their 
revenues and hastened, if they did not originate, the cor- 
porate ruin which brought them into popular disfavor. 
The policy of unrestricted competition affected 
public opinion adversely in another way. Each of 
the rival lines was as sedulous in maintaining its rev- 
enues from non-competitive or the so-called local 
business, as it was indifferent to deriving profit from 
competitive or through business. Its policy with 
reference to any particular traffic was determined by 
a single consideration, whether it was local or through ; 
that is, whether the point of shipment or delivery was 
within or without the field in which it was securely 
intrenched. Outside of their own breastworks, the 
rival corporations battled for the favor of the public, 
regardless of profit; within their own lines, each con- 
ducted it3 trs^ffic with 9. vi^w to profit alon^. 
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Thus there arose a marked diflFerence between the 
character of the public service rendered where com- 
petition was possible and where it was impossible. 
In the field of competitive traffic, railway corporations 
performed their duty as common carriers to the best 
of their ability for the public benefit. In the field of 
non-competitive traffic each performed that service 
primarily for its own benefit. Undoubtedly, commerce 
in the one region was more highly favored than in the 
other, and dwellers in the non-competitive region 
believed that the greater prosperity in the other region 
was due to the favoritism of the railway corporations. 
Thus the current of popular opinion, already heated 
by the untoward consequences of public aid, was 
envenomed by the injection of another and more 
virulent infection of animosity. 

The increase in the burden of taxation which had 
originally brought the railway corporations into dis- 
favor was general in its application to other classes of 
property, and its incidence upon any particular com- 
munity could not be definitely indicated; but the 
burden of railway tarififs, of a specific charge for a 
specific service, was one which did not require a politi- 
cal economist to determine upon whom it fell. When 
the merchant or farmer at a local station found that 
it cost him double as much to get his shipment to or 
from market as it did some other person whose similar 
shipment passed beyond his station to its destination, 
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he required no additional evidence to confirm his 
belief that he was being treated unfairly by the railway 
' company because he could not help himself. In every 
community in a non-competitive region, there was 
aroused a personal feeling of hostility which was 
directed especially against the company that was its 
sole dependence for railway transportation. 

The indefinite disfavor into which railway corpora- 
tions had fallen in public opinion was intensified by 
the introduction of this element of private and per- 
sonal interest which found its vent in hostile legisla- 
tion, not only to the railway company as a corporation, 
but also as a common carrier. Its relation to the 
public in that capacity had been mainly defined in 
judicial decisions applicable to particular cases, and it 
was found difficult to devise statutory remedies for the 
wrongs arising out of the competitive policy which 
would meet the approval of those communities that 
were profiting by its application to their own commercial 
interests. Different remedies were proposed in dif- 
ferent States, varying in purpose and in administrative 
machinery with the nature of the public feeling that 
dominated the legislation. In the States where the 
ramifications of rival systems had become so extensive 
as to leave but little non-competitive territory, the 
element of personal interest was so far lacking that the 
relation of the railway as a public servant was treated 
in the abstract as a matter in which the dedication of 
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private property to a public service should be based 
upon a proper recognition of the rights and obliga- 
tions of both parties in the passage of a general rail- 
road law. In other States, the balance of public and 
private interests was overborne by prejudice. Public 
opinion was diverted from a determination of the 
proper relations between the State and railway cor- 
porations to the regulation of the service rendered by 
them as common carriers, and the manner in which 
that service should be performed in non-competitive 
regions was made a political issue. The demand 
for a regulation of this service became more especially 
concentrated upon one point, — the reduction of rates 
in those regions. When this proposition was sub- 
mitted for legislative action, it was found diflficult to 
fix railroad rates by statute. After protracted and 
fruitless discussions and some futile legislation of that 
character, the regulation of rates was in many of the 
States delegated to a commission. It was also found 
difficult to define the field of action of these com- 
missions, and the difficulty was evaded rather than 
removed by endowing them virtually with plenary 
powers. 

While the current of popular opinion had carried 
legislation along from the definition of the corporate 
privileges and obligations of a railroad company to 
the regulation of their compensation as common 
carriers, the railroad managements were persisting in 
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the policy which had brought this legislation upon 
them. There was no eflfort for concerted action to 
devise remedies or alleviations for the grievances which 
were arousing public opinion. Where competition 
was possible, their rivalry increased in the reduction 
of rates, so that there was an increasing discrimination 
against the non-competitive regions. Occasionally 
the managers would come to an agreement to raise 
competitive rates to a higher scale, which was but a 
hollow truce under which competition did not cease, but 
was merely obscured. The agreed rates were osten- 
sibly maintained upon all traffic subject to competi- 
tion, but exceptions were secretly made in favor of 
shippers whose business was of sufficient consequence 
to secure such favoritism. This was a new plan of 
competition within competition. The discrimination 
between communities was accompanied by a dis- 
crimination between individuals in the favored com- 
munities; a discrimination the more unjust because 
it was concealed. It was also the fruitful parent of 
petty corruption and occasionally of gross fraud on 
the part of the agents engaged in making these secret 
contracts and in the payment of rebates. 

So the course of unrestricted competition held its 
way, heightening public indignation in the non-com- 
petitive regions and making new enemies in the com- 
petitive regions of shippers who were suffering from 
this secret discrimination. The net revenues of the 

B 
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railway companies were being continuously depleted 
and their financial stability undermined, imtil many 
of them were swept over the precipice of bankruptcy. 
By the beginning of the decade of 1880, over one- 
fourth of the railway mileage was in the hands of 
receivers. Only the corporations which occupied 
the principal routes of commerce had escaped this 
fate, and few among them were operated with profit. 
On their passage through bankruptcy, the control 
of the railway corporations had, in a great measure, 
been transferred from the stockholders to their mort- 
gage creditors, and the management of their interests 
was concentrated in the hands of trustees. 

The decade of 1880-1890 may be called the Re- 
naissance of the railway system of the United States. 
It was a period of dissolution followed by one of re- 
organization. The fragmentary sections of contin- 
uous lines of communication were recast in homo- 
geneous organizations resting upon substantial finan- 
cial foundations. Not only was the railway system 
reorganized; it was rebuilt. In a previous course of 
lectures delivered in this school, I referred to the 
coincidence of this period of reorganization and re- 
construction, with the general introduction of Bessemer 
steel as a structural material, and I likened the con- 
sequences to those which followed upon the intro- 
duction of bronze into the civilization of prehistoric 
times. This is not the place to dwell upon these con- 
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sequences longer than to mention that the greater 
durability and cheapness of this metal for rails and 
bridges have been prime factors in the reduction of 
railway rates, which has so largely conduced to the 
development of our national resources. The generally 
improved condition of our railway system was then 
due, as I have stated, to the coincidence of its recon- 
stitution financially with the introduction of new 
means for its improvement physically, and this com- 
bination of means resulted in an improvement in the 
public service of railroad companies which, to an 
eminent degree, promoted the welfare of our country. 

The reorganization of our railway system not only 
resulted in an improvement in its capacity for render- 
ing a public service and in reducing the cost of that 
service; it also secured a more intelligent apprecia- 
tion of the policy under which that service should be 
conducted. The change in ownership had brought 
about an expectation of profitable results, for which 
the managers were held responsible m a much higher 
degree than ever before. The reorganization had 
tended to consolidation, by which competition had 
been neutralized in many regions of former bitter 
rivalry, and, in those regions, the rates on what had 
now become non-competitive or local traffic were 
raised into better alignment with the rates in adjacent 
territory that had never been a field of competition. 

This solution of the problem of the relative ad- 
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justment of competitive and non-competitive rates 
encountered general dissatisfaction. It ended the 
payment of rebates to persons who had thereby grown 
wealthy, and it instigated them to secret antagonism. 
It deprived certain interior commercial centres of 
advantages which they had long enjoyed from corpora- 
tions whose rivalry had ceased with their consolidation, 
and the newspapers at those centres eagerly championed 
their claims for the continuance of the former dis- 
crimination in their behalf. At the same time, the 
people at the intervening local stations did not appre- 
ciate that their situation had been relatively improved. 
They did not want injurious and unjust competition 
abolished by raising rates in the former competitive 
regions, but by lowering them in their own. This 
view of the matter was impressed upon the minds of 
the members of the railroad commissions, who were 
dependent upon public favor for continuance in office, 
and who, indeed, in some of the States, had been put 
there to accomplish this very purpose. Where this 
had been the case, they went about it in a summary 
way. They simply recast the local tariflfs on a lower 
basis, without regard to the effect upon revenue. 
This brought about litigation in which the railroad 
companies were defeated in the State courts, and eventu- 
ally in the federal courts, to which the cases were ap- 
pealed on points of constitutional law. 
The power of the States to regulate the rates upon 
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railway traffic within their borders had been firmly 
established, but the victory of the people over the 
corporations was not yet complete. It now became 
evident that the State commissions were unable to 
regulate the rates upon interstate traffic. The rail- 
road companies were still at liberty to compete without 
restriction for that traffic, and they continued to ex- 
ercise that freedom at the junction points of the re- 
organized systems. But they exercised it with a dis- 
cretion bom of bitter experience. They had learned 
that a reduction of rates at those points attracted 
business away from adjacent non-competitive stations, 
with loss to their revenue. The rival corporations 
therefore agreed so to adjust their tariflfs on interstate 
traffic as to diminish this disparity, and thereby to 
protect their local business from being drawn into the 
vortex of competition. An observance of these tariflfs 
was secured by an agreement to divide the revenue 
from competitive traffic at each junction point upon 
an acceptable basis between the lines that were rivals 
at that point. 

Wherever these so-called "pooling agreements" 
were observed, in good faith, the result was beneficial 
to the corporations that were parties to them. The 
merchants at the adjacent stations were able to retain 
their legitimate business, and those at the junction 
points were protected from unfair competition amongst 
themselves, as all paid the same rates. But this 
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state of affairs did not suit the larger dealers and 
manufacturers who had before been the recipients 
of secret advantages in special rates and rebates that 
enabled them to imdersell their smaller rivals. As 
the State conmiissions were powerless to interfere in 
the regulation of interstate commerce, the railway 
corporations were charged with entering into com- 
binations for the application of extortionate rates 
upon interstate traffic; though the pooling agree- 
ments had only to do with maintaining published 
rates on competitive traffic. Combinations for such 
a purpose were not imlawful, but an active agitation 
was excited to make a national issue of the regulation 
of railway corporations as common carriers engaged 
in interstate conmierce. 

On this broader platform, the subject was discussed 
in an atmosphere that was freed of local prejudices, 
and the congressional committee rooms became the 
forums in which the opportunity was afforded for a 
full expression of opinion by those who advocated 
such regulation and by those who opposed it. When 
the reports of the committees were presented in Con- 
gress, the debates which ensued excited greater interest 
throughout the country than probably had ever been 
occasioned by any other issue which was neither 
partisan nor sectional. The subject was a novel one; 
the constitutional powers of Congress with respect 
to commerce between the States had hitherto been the 
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object of very little legislation, and the political leaders 
were disposed to enter very cautiously upon this un- 
tried field, lest the development of commerce should 
be imduly restricted or the needful regulation be 
rendered nugatory by a transgression of the limits 
in which it might be constitutionally exercised. So 
thoroughly was the matter debated that ten years 
elapsed from the time that it was first considered in 
committee imtil the passage of the Interstate Commerce 
Act in 1887. 

This Act rested in principle upon the existing state 
of the law of common carriers as expounded by the 
federal courts. That which had been contained only 
in judicial decisions was now made part of the statute 
law. The only important addition which was made 
in this respect was the prohibition of pooling railroad 
earnings derived from interstate traffic for the purpose 
of dividing them among the competing corporations. 
Violations of the provisions of the Act were penalized 
with reference to the oflFending corporations and also 
their guilty agents; and there were minor regulations 
as to the publication of tariffs and as to passenger 
traffic. The Act further provided for its practical 
application by the creation of a commission which 
was independent of any of the administrative de- 
partments, as it reported directly to the President. 

The field of interstate railway traffic had now been 
brought under federal control through the exercise by Con- 



56 RAILWAY CORPORATIONS AS PUBLIC SERVANTS 

gress of its constitutional prerogative. It was a field far 
more extensive than any into which a commission of 
either of the States had entered, and the nature of the 
powers that had been delegated to the Interstate 
Commerce Commission were so indefinitely described 
in the Act as to give rise to doubts in the minds of its 
members as to the character of their duties and the 
extent of their authority. The primary purpose of 
the Act was the prevention of unjust discrimination 
between persons and communities by corporations 
engaged in the discharge of a public service as conmion 
carriers. It was necessary that there should be some 
authoritative declaration as to what would be con- 
sidered unjust discrimination within the purview of 
the law, before it could be made applicable to par- 
ticular cases. The general proposition, as laid down 
in the Act, was that there should be no difference in 
the compensation demanded of diflferent persons for 
the performance of a transportation service of a similar 
character. This proposition was easy to state, but 
hard to define. Yet imtil it was defined so as to be 
clearly imderstood, the railway companies were without 
the information to which they were entitled in the 
adjustment of their tariflfs to comply with the law, 
and the courts were without a basis on which to rest 
the application of the penal provisions of the Act to 
cases in which it was charged that they had been 
violated. 
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Considerable time was required for the organization 
of the work of the commission, and also for the prep- 
aration of the preliminary notices to the railway 
companies as to the publication of their tariflFs and 
other detailed regulations which were specifically 
required by the Act. Meanwhile, the persons and 
commimities that had been instrumental in the agita- 
tion for this legislation were impatient for results. 
They brought specific charges of alleged discrimina- 
tion to the attention of the Commission and were 
granted hearings, at which the accused corporations 
were notified to be present and to state their side of 
the case. So long as the Commission had been en- 
gaged in the consideration of the essential nature of 
unjust discrimination, the railroad companies were 
quiescent, but as soon as it was proposed to apply 
its conclusions to concrete cases, they were aroused, to 
action. They questioned the character of the powers 
delegated to the Commission as the members of the 
Commission had questioned it themselves; but the 
Commission had questioned it imder the provisions 
of the Act, while the corporations questioned it imder 
the provisions of the Federal Constitution. 

It is unnecessary here to go into any considerable 
detail as to the objections raised by learned counsel 
which affected the very foundation of the Interstate 
Commerce Act. The more important of them, as 
experience proved, related to the exercise by an ad- 
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ministrative bureau of legislative and judicial powers. 
Could Congress delegate any part of its functions to 
a bureau of the Executive department? Could such 
a bureau exercise inquisitorial authority as a prosecut- 
ing agency in the detection of crime and also have its 
conclusions enforced as a judicial decree by the officers 
of the federal courts? These were questions which 
could only be determined in the courts themselves on 
issues definitely raised in particular cases. These 
cases were contested step by step from the hearings 
before the Commission up through the lower courts, 
until at length they reached the Supreme Court for its 
interpretation. But in each case, that court restricted 
its decision, as far as practicable, to the issues directly 
involved in the case on appeal; and frequently it 
happened that the appeal resulted in the case being 
sent back either to a lower court with instructions, 
or to the Commission for a rehearing. It was a slow 
process, and one which severely tested the patience of 
those who felt that their grievances remained in the 
meantime unremedied. Yet it was necessarily con- 
sequent upon the application of legislation in an im- 
tried field of such magnitude, and which was occupied 
by a conflict of complicated interests. By degrees 
the decisions of the Supreme Court dissipated the 
obscurity which had overshadowed the provisions of 
the Act and pointed out the way to their proper in- 
terpretation. 
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Under these decisions, when a railroad corporation 
resorted to the court in appeal from an order of the 
Commission, it was its right to have the case reopened 
from the beginning, to introduce new evidence and to 
apply for an interlocutory decree suspending the appli- 
cation of the order appealed from until the final de- 
termination of the cause. The Commission felt this 
restriction of its authority as exceedingly irksome. 
It asserted in its official reports that its efficiency had 
been destroyed, and its members gave vent to their 
personal views on the subject in public addresses, in 
newspaper interviews, and in magazine articles. An 
agitation for more efficient regulation of railway cor- 
porations was excited just at the time of a presidential 
election, and both of the principal political parties 
eagerly appropriated it as a campaign issue. It was 
again made the object of congressional investigation, 
and the committee rooms were once more the forums 
in which established facts and logical arguments were 
submerged under vague assertions of wrongs com- 
mitted by the railway companies and under voluminous 
expositions of impracticable remedies for such griev- 
ances. 

In this whirlpool of facts and fancies, stirred about 
by personal hostility and by political antipathy, there 
came to the surface two efficient factors in the general 
agitation. There was the commercial rivalry between 
communities in which it was believed that the railroad 
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companies exercised a baleful influence by unjust 
discrimination in rates, — a feeling which prevailed in 
important centres of distribution and in extensive areas 
of production. And there was a continuing assertion 
that the pernicious practice of rebating, once an accom- 
paniment of unrestricted competition, had not been 
abolished with the extension of railway consolidation 
and combination, but had been converted into an 
engine of oppression in behalf of the industrial corpora- 
tions which, under the opprobrious epithet of "trusts," 
were seeking to drive out individual competition in their 
respective lines of production. This particular matter 
had been legislated upon already by amendments to 
the original Interstate Commerce Act. The object of 
these amendments had been to secure evidence as to 
alleged violations of the law by granting immunity to 
persons who might have been incriminated by their 
testimony, and also to make it a criminal offence to 
receive a rebate as well as to offer one. It was the 
official opinion of the Commission, however, that these 
amendments had proved efficacious in diminishing the 
rebate practice to such an extent that it was no longer 
a crying evil. 

The evil of unjust discrimination in rates, as affecting 
communities rather than individuals, had been held to 
find its refuge in the associations which had been 
formed to maintain rates on competitive traffic. In- 
stead of leaving a free hand to each competitor, it was 
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asserted that the railway corporations had banded 
themselves into combinations to divide the competitive 
traffic of the country at large between these combina- 
tions, and that they sought to accomplish this purpose 
by so constructing their tariflfs that traffic could not be 
proj&tably diverted from the routes agreed upon among 
them. 

The Interstate Commerce Act prohibited agreements 
for the division of revenue from this traffic; therefore 
the railroad companies readjusted the constitution of 
their pooling associations so as to secure the mainte- 
nance of rates by other means. Subsequently to the 
passage of that act, public hostility to the dominancy 
of monopolistic industrial corporations or "trusts" had 
secured the passage of an Act of Congress known as 
the "Anti-trust Law," which forbade combinations in 
restraint of trade. The railway associations as reorgan- 
ized for the maintenance of agreed rates were still the 
object of attack by the Interstate Commerce Com- 
mission. In a case against one of them, the assertion 
was made that this association was a combination in 
restraint of trade under the provisions of the Anti-trust 
Law. This view prevailed in the Supreme Court by 
a bare majority, and the decision of the court was made 
more disastrous to railroad interests by an expression 
in the opinion delivered from the bench that any agree- 
ment to maintain rates was a combination in restraint 
of trade, whether it resulted in imjust discrimination 
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or not. Under this opinion, it was unlawful for compet- 
ing railway companies to agree to maintain any uniform 
rate, and the conclusion was inevitable logically that, 
if two railway companies did maintain the same rate, 
they did so by a combination, an agreement, or an un- 
derstanding, which was in violation of the Anti-trust 
Law. 

The effect of unrestricted competition had been to 
reorganize the companies thereby made bankrupt into 
larger corporations which sought to restrict compe- 
tition within limits that preserved some measure of 
profit from the operation of their lines. The attempt 
to secure this profit by the division of the revenues from 
interstate traffic had been prohibited by the Interstate 
Commerce Act, and now it was forbidden by the 
judicial interpretation of the Anti-trust Law to estab- 
lish uniform rates upon such traffic by agreement. It 
was impossible to foresee the effects upon the general 
welfare of the country that would result from a literal 
application of this view of the law to interstate traffic. 
And it was difficult to comprehend how the business of 
the country could be conducted under the diversity of 
rates that would necessarily follow. That it would 
result in a recrudescence of unrestricted railway com- 
petition was clear, and the effects of such competition 
in the past upon railway investments made it incum- 
bent upon the managements of railway corporations 
to unite in some measure for the mutual protection of 
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the interests in their charge which would not be con- 
strued as a combination in restraint of trade. 

After several tentative projects had proved insuffi- 
cient for that purpose, a plan was adopted by which a 
community of interest should be created among corpora- 
tions operating competing lines. This was to be accom- 
plished through the medium of another corporation, 
not a railway company, but a financial company, which 
should exchange its stock for shares of the competing 
companies in sufficient amounts for it to acquire a 
majority interest in each of them, and consequently a 
controlling voice in the election of their boards of 
directors. By this plan it was hoped that the welfare 
of each would be the concern of all ; at least so far as 
to restrict competition within reasonable limits. 

This device of a "holding company" was tested in 
the courts in the case of the Northern Securities Com- 
pany, and the ultimate decision was as directly against 
that mode of restricting competition as it had been 
against associations for agreeing upon uniform rates. 
It was held that a company chartered in one of the 
States to own stock in corporations engaged in inter- 
state commerce was a combination in restraint of trade 
that was in violation of the Anti-trust Law. By this 
decision, the power given by the Federal Constitution 
to Congress for the regulation of interstate commerce, 
which had gradually been utilized to restrict the au- 
thority of the railway corporations over their own rates, 
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was extended to prohibit a financial corporation 
chartered by one of the United States from purchasing 
the shares of railway companies engaged in commerce 
between those States. This extension of the authority 
of Congress over the chartered privileges of a State 
corporation by judicial decree was attained about the 
time that the further exercise of the same authority 
over railroad operations was again made an issue of 
political importance in the proposed reconstruction of 
the Interstate Commerce Act, a matter which will be 
considered in the next lecture. 



CHAPTER IV 

THE PUBLIC BURDENS IMPOSED BY RAILWAYS 

In the previous lecture, the gradual extension of 
federal authority over railway companies operating 
under State charters had been followed to the time of 
popular agitation for such amendments of the existing 
legislation as would provide more efficient remedies 
for the grievances under which the people in general 
were believed to be suffering. 

The maladministration of the railway managements 
was no longer a debatable issue in the campaign of 
1905. Its acceptance as a fact was the test that was 
applied to all candidates for political preferment. It 
was appropriated by President Roosevelt as a rallying 
cry for his nomination to office; and when he was 
reinstalled in the White House, he looked upon his 
overwhelming majority as a mandate that placed upon 
him personally the responsibility for providing efficient 
remedies for the ills that he had been denouncing. In 
the autumn of 1905, a discussion of this subject in the 
House of Representatives had resulted in the passage 
of amendments to the Interstate Commerce Act which 
were embodied in the Hepburn Bill. This was con- 
F 65 
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fessedly a crude measure, accepted by the House with 
a consciousness of its incompleteness, in order that it 
might be sent to the Senate before final adjournment. 
The Bill was carefully considered in the Senate com- 
mittee under the light thrown upon it by legal luminaries 
and imder a fire of criticism from those who thought 
that it went too far and from those who thought that 
it did not go far enough, and on February 26, 1906, 
the committee reported the Bill in a revised form. 

From the time of its introduction in the Senate, the 
discussion attracted general attention, in consequence 
of the magnitude of the interests that were to be affected 
by the result and of the excitement which had been 
aroused by the agitation of the subject in newspapers 
and magazines, in party conventions, and in political 
campaigns. The debate was not only memorable for 
these reasons, but also for the manner in which it was 
conducted. The subject was not treated as a political 
or a sectional issue, but as one on which each senator 
felt that all should unite for the general welfare. Such 
free scope was given to forensic ability that the Senate 
reestablished itself in public opinion as an august coimcil 
of statesmen, zealous in the public service, instead of 
being self-seekers subservient to monopolies. 

This debate was memorable for yet another reason. 
Never before had the President of the United States 
made his influence so potent in the passage of a measure 
through Congress. As already mentioned, President 
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Roosevelt felt that he was acting under a mandate from 
the people, and he threw aside official reserve in his 
eagerness to secure a successful response to it. And 
what was even more remarkable, the senators in gen- 
eral accepted that view of his mission. His will was 
deferred to at every stage of the debate by representa- 
tives of each party, although as the measure was one 
on which both were imited, any proposition on which 
they were in accord could readily have been carried 
through without concession to the President's views, 
and even over his veto. But the fact stands out promi- 
nently that the measure, as moulded in Congress, was 
more in the nature of an executive edict than of a legis- 
lative act. This was not due to a recognition on the 
part of senators of the President's superior grasp of 
the subject or of his aptness in the resolution of the 
difficulties by which its treatment was surrounded, but 
from a consciousness of his hold upon public opinion 
and the apprehension of the consequences of a rupture 
with him. This attempt to place before you the motives 
that actuated senators in this debate, and the conditions 
under which it was conducted, may help to a better 
appreciation of the arguments which served to modify 
the Hepburn Bill in its passage through the Senate and 
to give it the form in which it received executive 
approval. 

The desire for amendment of the Interstate Com- 
merce Act had grown out of the prevailing impression 
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that it had not produced the benefits that had been 
anticipated from it. The commission charged with 
the administration of its provisions admitted as much, 
but relieved themselves of responsibility by asserting 
that their efforts to carry out the law had been so re- 
stricted by judicial interference that they had been 
rendered virtually impotent. From their point of 
view, the ordinary procedure of the courts had been 
utilized by the ingenuity of able counsel for inter- 
minable delay in the application of the orders of the 
Commission to the redress of grievances caused by the 
acts of the railway corporations, and the ultimate inter- 
pretation of the powers of the Commission by the Su- 
preme Court had restricted their field of action to that 
of an advisory board to Congress and of a detective 
bureau in the prosecution of cases arising imder the 
Interstate Commerce Act. 

This view of the subject was warmly espoused by the 
President, and under his influence the proposed legisla- 
tion was directed to freeing the Commission from the 
judicial supervision that trammelled its action. The 
debate was largely devoted to the desirability of a 
special limitation of the authority of the courts over 
the orders of the Commission and to the constitution- 
ality of the means suggested for securing that end. 
The discussion in the Senate over those features of the 
proposed legislation continued for nearly three months. 
It was difficult to devise a policy that would at once 
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satisfy the demands of those who wished to give the 
Commission a free hand, and yet would conform to the 
views of those who sought to preserve to the railway cor- 
porations such opportunity for litigating their differences 
with the Commission as would keep the powers of that 
body within the limits prescribed by the Constitution. 

The Hepburn Bill permitted an administrative bureau 
to make orders affecting property rights without giving 
their owners the right to test, in a direct proceeding, 
the constitutionality of the Act or the lawfulness of the 
order, or even to challenge its legality in proceedings 
to confirm such an order, under a continuing penalty 
of $5000 per day. The discussion of the Bill was 
directed to the distinction between the judicial powers 
derived from the Constitution and the jurisdiction con- 
ferred on the courts by Congress; and mainly as to 
the prohibition by Congress of power to the lower 
courts to grant preliminary injimctions. The longer 
that the debate continued, the more indefensible ap- 
peared the efforts to deprive the courts in cases arising 
under the Interstate Commerce Act of the powers that 
they ordinarily exercised in other cases. Even the 
attempt to limit the field of judicial review was found 
so difficult to frame in satisfactory phraseology that it 
was at length abandoned, and the Bill was so amended 
as distinctly to affirm the jurisdiction of the courts to 
the satisfaction of those who had maintained it. On 
May 18, the Bill, which had become known as the 
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Railroad Rates Act, passed the Senate by a vote of 

71 to 3. The House refused concurrence, and called 
for a conference. The conference committee sub- 
stantially accepted the Senate amendments, and its 
report was adopted by the House by a vote of 216 to 4. 
On June 29, the Bill passed the Senate and became law 
by the approval of the President on the same day. 

From the virtual unanimity with which the Railroad 
Rate Bill passed both houses of Congress, it may be 
assumed to meet the wishes of the country as to the 
necessary regulation of railroad corporations as public 
servants, and it is therefore worth while to examine its 
provisions in some detail in order to ascertain the 
respects in which experience in the operation of the 
previous legislation to regulate commerce had shown 
it to be defective, and the manner in which those defects 
had been removed. 

The power of Congress to regulate interstate com- 
merce was extended over all common carriers engaged 
in such traflSc, including water lines. The definition 
of common carriers was made to cover all private car 
lines including sleeping cars, all pipe lines engaged in 
transporting oil or other commodities excepting water 
or gas, and also express companies. The definition of 
railroads was broadened to cover all switching, transfer, 
and terminal charges. 

Common carriers were required to file with the Com- 
mission all through rates, including all charges for 
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special facilities of every character upon property 
transported. The initial carrier on a through bill of 
lading was made liable to the shipper for loss or damage 
on any part of the route, with the right of recovery 
from the carrier on whose line the loss or damage had 
occurred. The failure to file rates incurred a fine of 
from $1000 to $5000. 

The provisions of the law with reference to rebates 
and discriminations whereby property was carried at 
less than the published rates were extended to the 
soliciting or receiving any valuable consideration as 
a rebate or offset against freight charges. Any cor- 
poration receiving or giving such a rebate was made 
liable to a fine of from $1000 to $20,000. Any person 
acting for the carrier in such violation of the law was, 
in addition to the fine, made liable to two years' im- 
prisonment. Any act or omission of an employee 
was made the act of the corporation itself. A corpora- 
tion convicted of receiving a rebate was liable to a 
forfeiture of three times the amount of such rebate 
received during the six years prior to the beginning of 
the action. 

Railroad companies were prohibited after May i, 
1908, from engaging in mining or producing any 
commodity entering into interstate traffic, except 
for their own use. They were required to afford 
suitable connections to branch lines from mines or 
shops producing articles for interstate commerce. 
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The only important amendment affecting passenger 
traffic was a sweeping prohibition of free transporta- 
tion to all persons except a carrier's own employees, 
by which any person giving or receiving an illegal free 
pass was made liable to a fine of from $ioo to $2000. 
An amendment introduced in the Senate to require 
equally good service and accommodations for all pas- 
sengers who pay a like amount of fare was stricken 
out in the conference committee. 

The Interstate Commerce Commission was increased 
from five to seven members, and their salaries were 
raised from $7500 to $10,000 per annum. It was 
given power to fix joint rates and divisions of same, to 
establish through routes and to fix the conditions 
under which they were to be operated ; also to compel 
detailed reports from common carriers as to capitaliza- 
tion, franchise and investment values, salaries, earn- 
ings, and profits. 

All orders of the Commission, except as to the pay- 
ment of money, were to take effect at any time after 
thirty days that the Commission might fix. Each 
distinct violation of such an order by a carrier or its 
agents was penalized by a fine of $5000. On com- 
plaint of a rate as being unjust, the Commission might 
fix a time for a hearing with due notice to the carrier 
complained of, and if the complaint proved to be well 
founded, the Commission was to promulgate the rate 
that it deemed equitable as a maximum rate, to be- 
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come eflFective in thirty days, and to remain in effect 
for two years, unless modified or set aside by the courts. 
If a carrier failed to obey an order of the Commission, 
any shipper feeling injured thereby was given the 
right to apply to a circuit court for its enforcement. 
Suits against the Commission to enjoin or set aside 
an order might be brought in the district where the 
carrier had its principal office. The Expeditionary 
Act of February 11, 1903, was made to apply to all 
such cases, including the hearing of preliminary in- 
junctions. The Commission was empowered to award 
damages to a shipper for a carrier's failure to observe 
the law. Appeals to the Supreme Court were required 
to be made within thirty days, and were to have pref- 
erence over all other cases, except criminal cases. 
In cases where a verdict was found in favor of a shipper, 
he was entitled to damages, cost, and reasonable at- 
torney's fees. 

The Act was to take effect sixty days after its passage, 
and the Commission, as reconstituted, set about its 
work with amplified powers and extended authority. 
The stringent penalties upon persons and corporations 
for acts of commission or omission, which were criminal 
because they had been made imlawful in the conduct 
of interstate traffic, remind us of the days when pick- 
pockets were sent to the gallows; and it may be said 
that no other bureau of the federal government had 
ever before been endowed with functions that were so 
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intimately associated with the material welfare of the 
people. The power of Congress over interstate com- 
merce had been delegated to the Commission to the 
utmost degree compatible with a technical deference 
to constitutional limitations. The authority of the 
Commission had been extended over the corporate 
acts of railroad companies outside of their duty as 
common carriers, and over the activities of corporations 
engaged in productive industries. 

The mileage of the railway system of the United States 
is about 220,000 miles, capitalized at $14,000,000,000, 
with gross earnings of $2,300,000,000. It may help 
toward some adequate conception of the magnitude 
of this field in which the Commission is to exercise 
its newly granted powers and authority, if these enor- 
mous figures are compared with magnitudes of a dif- 
ferent character. The total railway mileage of this 
country would girdle the earth at its equatorial cir- 
cumference nearly ten times over. The capitalization 
of this mileage is one-eighth of the estimated total 
wealth of the United States, and six times the entire 
outstanding principal of its public debt; while the 
gross earnings from the operation of this railway 
system is over three times the total revenue of the 
federal government. 

Too short a time has elapsed since the amended 
law for the regulation of interstate commerce was 
made applicable to this gigantic organization for any 
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valuable conclusions to be reached as to its general 
eflSciency for the purpose for which it was intended, 
but its passage was contemporaneous with a disclosure 
of some phases of the rebate evil, which may be followed 
with a certain amount of interest, if not of profit, for 
the object which I have had in view in the preparation 
of these lectures. 

The most objectionable form of discrimination by 
common carriers, the one most difficult to defend, and 
one which has given rise to intense hostility against 
railroad managements, is that of discrimination between 
individuals. It affects the very foundation of the 
public service performed by railroad corporations 
under the application of the common law to their 
obligations as carriers, and is an obvious abuse of the 
franchise for collecting tolls. It has been estimated 
by experienced railroad managers that the tribute 
paid in this way to individual shippers might amount 
to anywhere from $50,000,000 to $100,000,000 per 
annum. 

The corporations themselves were not penalized 
for giving rebates until 1903, when, by the passage of 
the Elkins law, the penalties for discrimination between 
individuals were extended to apply to railroad com- 
panies as well as to their agents, by abolition of the 
penalty of imprisonment, by making the corporation 
and the receiver subject to the imposition of fines, 
and by making it sufficient in a complaint of personal 
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discrimination to show that a departure had been 
made from the published rate, instead of requiring 
proof that some other person had been charged a higher 
rate on a like and contemporaneous shipment. These 
additional provisions were thought to have had a very 
considerable deterrent effect upon rebating, and the 
Interstate Commerce Commission was of the opinion 
that rebates were well-nigh obsolete. 

But the very object for which rebates were given 
and received could only be attained by methods that 
shunned the light of day, and which were therefore 
applied indirectly through agencies removed as far as 
possible from the personal supervision of the boards 
of directors of railway corporations. It was almost 
impracticable to secure a conviction of a corporation 
without the evidence of an intermediary subordinate, 
who protected his principal by an avowal that his 
testimony would incriminate himself. Subsequent leg- 
islation, however, granted immimity to witnesses so 
situated, and with this screen removed between the 
principals and their agents, the Interstate Commerce 
Commission could more readily follow up the indis- 
tinct and tortuous trail that connected the responsible 
giver with the receiver of rebates. The difficulties 
encountered in such investigations must have been 
formidable, for it was not imtil the latter part of the 
year 1905 that reports began to appear of the finding 
of indictments for giving and receiving rebates. 
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The road to conviction for rebators and rebatees 
was very much shortened by a decision rendered by 
the United States Supreme Court in March, 1906, 
in Hale vs. Henkel, known as the "Tobacco Case," 
as to the immunity secured to a witness in a criminal 
case by the Fifth Amendment; that this immunity 
was altogether personal and might not be pleaded in 
behalf of the corporation of which the witness was 
an agent, nor against a demand for the production 
of the books or other documents of that corporation. 
In Short, that a corporation vested with special privi- 
leges and functions might not "refuse to show its 
hand when charged with an abuse of such privileges." 
The effect of this decision was made manifest in the 
"Sugar Rebating Cases" that were brought to trial 
in New York City in May, 1906. It was ascertained 
from the records of the indicted corporations that 
for years there had been a secret contract betweeg. 
the railway corporations, the refiners, and certain 
wholesale sugar dealers in the West, by which the 
refiners received from four to six cents per hundred 
pounds, and the purchasers five cents per hundred. 
The transactions with the refiners were concealed in 
lighterage charges paid to an intermediary corporation 
organized as a cooperage company. In the four 
months up to December, 1902, 70,000,000 pounds of 
sugar had been shipped under this agreement over 
one line, and the transaction was only brought within 
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the purview of the Elkins Act by a payment made on 
account about a month after the passage of that law. 
The payments were not made by checks, but by drafts 
of the bank cashier, which precluded identification; 
the records of the railroad company bearing upon the 
transaction could not be found, and the clerk who had 
kept the accounts had gone away on sick leave, to 
San Antonio, Texas. Despite these coincident mis- 
adventures and the eflforts of the most eminent counsel 
in New York City, the several links in the chain of 
evidence were so closely reunited that all the defendants 
pleaded guilty. One of their counsel remarked that 
"it was impossible successfully to defend rebate cases 
in the present state of public opinion." In October 
and November, the shippers were fined $180,000, 
certain of the receivers $12,000, the railroad company 
$126,000, and its trafl5c ofl5cial $6000; so that fines 
to the amount of $330,000 were imposed in these cases, 
with twenty-four indictments still pending against 
the same defendants. 

Important as the Sugar Rebating Cases were in 
exposing the extent to which unjust discrimination 
in favor of a great industrial corporation had been 
carried on by one of the most prominent railroad 
companies in the country, and in the effect of the 
application of fines in amounts before almost unheard- 
of, these cases are but introductory to the judicial 
investigation of alleged unjust discrimination on even 
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a greater scale in favor of a more prominent industrial 
corporation, the Standard Oil Company, in which 
not one alone, but many railroad companies are in- 
volved. In August last, ten indictments, containing 
6428 counts, were returned against that corporation 
in the United States District Court at Chicago. The 
violations of law in these cases do not seem to have 
been of the nature of a payment of rebates, but of 
unlawful concessions in the way of allowance for 
terminal charges. 

It is to be noticed that these oflFences in favor of 
individuals lie outside of the field of the regulation, of 
railroad rates. They are in violation of the common 
law with respect to carriers, which rendered them 
liable to claims for damages to other persons who were 
thereby discriminated against, and which have now 
been made criminal offences by federal statutes. It 
is to be hoped that the exemplary fines recently im- 
posed upon conspicuous offenders will open their 
eyes to the immorality of their conduct, apart from 
the pecuniary loss to which they have subjected the 
corporations under their management; that they will 
no longer conduct their business on the presumption 
that a law is invalid when it unfavorably affects either 
the profits of their company or their own convenience. 
There is another lesson to be drawn from the develop- 
ments in these rebate cases; that publicity is the best 
of all preventives of immoral conduct; that by letting 



So RAILWAY CORPORATIONS AS PUBLIC SERVANTS 

in the light upon the secret devices by which corporate 
power is applied to personal profit, there results a 
regeneration in the corporate policy as affecting the 
general welfare. This proposition is further exem- 
plified by recent investigations made by the Interstate 
Commerce Commission, that have been rendered more 
searching by the increase of its powers and by the 
enlargement of its authority. 

Under a resolution of the Senate, the Commission 
was instructed to investigate the relations of the rail- 
road companies with the coal and oil industries. In 
this investigation, evidence was elicited as to the 
existence of undue discrimination in favor of individ- 
uals, not only by granting rebates, but also in render- 
ing special facilities to certain coal companies in which 
the railroad ofl5cials were charged with being the re- 
cipients of bribes. These were not ofl5cials in the 
traffic department, but in the transportation depart- 
ment, who controlled the distribution of coal cars to 
the mines. This distribution was made upon the 
estimated annual output of the mines as determined 
by certain ofl5cials, and was put in effect by their subor- 
dinates. The extent to which any mining company 
could contract for future delivery depended upon 
the facilities afforded for shipment which were con- 
trolled by these men. In this field for temptation, 
shippers and car distributers secretly conspired for 
mutual profit. 
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An oflScial of a coal company admitted to having 
distributed seven hundred shares in his company, 
valued at $35,000, to four railroad employees — a 
superintendent, a train master, a car distributer, and 
a clerk in the ofl5ce of the superintendent of motive 
power. He explained that he gave away the stock to 
increase his facilities for doing business. A certain 
general superintendent had been given 1300 shares in 
seven different companies that paid dividends of 12 to 
20 per cent. One of the superintendents admitted 
having received in this way stock valued at $40,000. 
A train master was in receipt of an annual income of 
$30,000 from coal stocks, and a road foreman in the 
locomotive department of $18,000. A more prominent 
ofl5cial possessed stock valued at $307,000, for which 
he had paid nothing, and his clerk had shared in the 
same distribution to the extent of $38,000. A station 
agent at one mine had received stock valued at $67,000. 
A clerk on a salary of $125 a month had purchased 
stock of the par value of $75,000. 

That favors from railroad officials were not too 
dearly purchased at such prices was shown in the 
results to one coal company, which in ten years had 
made a profit of 1656 per cent. The five coal com- 
panies specially selected for such favors profited at 
the expense of their rivals. One of these testified that 
during a period of unusually high prices for coal, 
when he could have used 60 cars a day, his supply was 
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nearly all cut off, while one of the favored companies was 
not only receiving 500 cars daily, but also had a reserve 
of 200 cars kept idle to provide for any accidental 
obstruction of its regular supply. He then bought 
150 cars for his own business, but the car distributer 
included his private stock in the general distribution, 
although the 6000 cars of his competitor were kept out 
of that distribution. Another operator, who in 1900 
had shipped 130,000 tons of coal, was only able to 
ship 3000 tons a month in 1904. He was forced to 
rent cars at six cents a ton from a coal company in 
which the railroad officials were interested, and eventu- 
ally made an arrangement with that company to operate 
his mines for one-third of the profit. 

Revelations of this character could not be disregarded 
by the corporate managements of the railroads whose 
transportation officials were exploiting their authority 
for their personal enrichment. In the board of directors 
of one of these companies, it was proposed to discharge 
every official and employee who had been engaged in 
these practices, when the board was informed that if 
such a resolution were strictly enforced, the transporta- 
tion department would be so thoroughly disorganized 
that the business of the company would be paralyzed. 
But good came of the publicity given to this astounding 
state of affairs. It was agreed that the standard output 
of the mines should be fairly ascertained, that the pro- 
portionate distribution should be strictly observed and 
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be a matter of general information, that every railroad 
oflScial and employee should be required to dispose of 
his stock in coal companies and be forbidden thereafter 
to acquire any interest in them, directly or indirectly. 
Let us hope, therefore, that this form of unjust dis- 
crimination on the part of railroad ofl5cials in favor of 
individuals may have disappeared without the necessity 
for legislation specifically directed to its punishment. 

Discriminations in published rates differ essentially 
from discriminations in favor of individuals made pos- 
sible by a departure from such published rates. Differ- 
ences in the conditions and circumstances of carriage 
necessarily attach to the ordinary service of a railroad 
company. That service is made up of a multiplicity 
of single transactions, and if the compensation is to 
conform to the extent and character of the service, then 
the rate should be discriminatory accordingly, and 
theoretically there should be a specific charge for each 
of these transactions. Discriminations in rates is there- 
fore essentially just, and both the common law and 
the statute law recognize that differences must exist 
in charges for railroad transportation. The difl5culty 
in defining what constitutes unjust discrimination in 
rates is so great that it has been found impracticable 
to embody any definition in the law for regulating rail- 
road charges that is of practical value. The general 
proposition as laid down in the original law for regulat- 
ing commerce between the States is this, that there shall 
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be a like charge for a like service. But what is a like 
service? Strictly speaking, it is the carriage of a like 
quantity of a like commodity at the same time, between 
the same places in the same direction. One has only 
to have the proposition presented in this way to per- 
ceive that it is merely a standard by which to measure 
the deviation in any case from uniform conditions and 
circumstances, and that it has no practical value as a 
standard of justice in discriminations between pub- 
lished rates. 

Congress has therefore intrusted to the Interstate 
Commerce Commission the application to particular 
cases of the principles of the common law with reference 
to unjust discrimination in the published railroad rates. 
In such cases two points are to be determined; first, 
whether the alleged discrimination be unjust, and, 
second, what is the relation between the rates com- 
plained of that would constitute a maximum just 
discrimination. As I have just said, it is recognized 
that rates must necessarily vary with conditions and 
circumstances. In determining the just relation be- 
tween any two rates, all conditions and circumstances 
affecting the service, as well as the compensation, should 
have due weight, and, after this has been ever so 
conscientiously done, the determination at last of the 
measure of unjust discrimination is a matter of opinion. 
It is the opinion of the Interstate Commerce Commis- 
sion against that of the railroad management; and 
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where their opinions disagree, it is well that they should 
be submitted for judicial decision. The opportunity 
is thereby afforded for presenting the facts and the 
inferences on which the conflicting opinions have been 
founded before a tribunal which, by induction from 
particular cases, will gradually evolve a basis of prin- 
ciples that will serve as a standard for the railroad 
companies that establish the rates, and for the com- 
mission whose duty it is to inquire into, and to determine 
cases of, alleged unjust discrimination in their applica- 
tion to actual transactions. If we resort to the courts 
in cases where conflict of opinion affects life and liberty, 
certainly we may resort to the same courts for final 
arbitrament in matters affecting the application of 
private property to a public service. 

This course has been pursued in the past twenty 
years since the passage of the original act for regulating 
interstate railway traffic, and it is interesting to note the 
progress that has been made in the enunciation of 
principles that are definitely applicable to cases of 
unjust discrimination in published rates. Discrimi- 
nation in rates are of widespread effect upon the com- 
merce of great centres of distribution and of vast areas 
of production, and competition between such com- 
munities has been at the bottom of most complaints of 
unjust discrimination. The Supreme Court of the 
United States has recognized the right of the carrier to 
take into consideration the existence of competition as 
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a circumstance justifying a discrimination in rates, 
provided that the competition relied upon shall not be 
artificial or merely conjectural, but material and sub- 
stantial; and it has secured a maintenance of such 
competition by its rulings in the cases of alleged com- 
binations in restraint of trade. 

The investigations of the Interstate Commerce Com- 
mission have been directed to discriminations in rates 
affecting not only the trafl5c of cities and States, but 
also transcontinental and intercontinental commerce. 
In these investigations, it has been ascertained that the 
competition of lines of steamships engaged in coastwise 
traffic was instrumental in the establishment of dis- 
criminating rates upon such commerce, and in order to 
prevent this competition from becoming unduly re- 
strained by combinations controlled in the interest of 
rival railroad corporations, these water lines also have 
been brought under the provisions of the amended law 
for regulating rates on interstate commerce. 

The Commission has not only been given power to 
hear and determine complaints of unjust discrimination 
in rates. It has also been authorized to determine the 
reasonableness of a rate in itself apart from any con- 
sideration of its relation to other rates. The exercise 
of this authority reaches the foundation of making 
rates as well as of regulating them. If the relative 
justice of discrimination in rates is largely a matter of 
opinion, an inquiry into the abstract reasonableness of 
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a rate in itself, apart from its incidental effect upon 
other rates, may be termed a metaphysical speculation. 
There is no science of rate-making, though there are 
several so-called theories, whose insufficiency is made 
apparent whenever they are applied to concrete cases. 
Here the regulation of a railroad company engaged in a 
public service touches the sources of revenue upon 
which the company depends, not alone for profit, but 
also for its solvency. Although I have alluded to the 
discussion of the abstract reasonableness of a rate as a 
field for metaphysical speculation, it is one which is so 
persistently explored for principles that are proposed 
as the foundations of practical railroad legislation, that 
the basis of rate-making cannot be disregarded in a 
consideraition of the relations of railroad corporations 
as pubUc servants, and this matter I propose to take up 
in the next ensuing lecture. 



CHAPTER V 

RECENT FEDERAL LEGISLATION 

In beginning this course of lectures upon the Rela- 
tions of Railway Corporations as Public Servants, I 
proposed to consider how they are affected as to their 
rights, powers, privileges, and obligations by reason of 
the duty which they owe to the community from being 
engaged in a public service, and for my present purpose 
I will briefly recall some of the propositions that I have 
presented in this connection. 

The service in which railway companies are engaged 
has developed from the application of inventions and 
discoveries to the benefit of individuals, which has 
assumed public importance as, by its extension, it has 
come to affect the welfare of communities. Yet it is not 
a service performed for the general welfare indiscrimi- 
nately, but is rendered separately to distinct individuals 
in specific instances. It is not rendered in the production 
or sale of commodities, but is the application of private 
property to a public use, in which the relations of the 
owner of the property so used with the individuals 
profiting by that use have become gradually merged 
into relations with the community in general, save in 
one essential respect. The compensation for the use 
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of the property is not obtained from the public purse, 
but from each individual to whom a specific service is 
rendered. This is a fundamental proposition in the 
relations of the railway company, not only with indi- 
viduals, but with the community at large, which cannot 
be ignored in a consideration of the reasonableness of 
railroad rates into which I am about to enter. 

I shall try not to be prolix, though an analysis of the 
cost of the service of transportation is not a matter to 
be accomplished in a few sentences. I hope, therefore, 
that you will not only listen with patience, but that 
you will also endeavor to keep pace with my line of 
argument. I am reluctant to deal in the abstractions 
of political economy, but since it has been proposed to 
apply them in the regulation of railroad rates, their 
efiiciency as a standard for ascertaining the reasonable- 
ness of such rates may well be questioned before they 
are permitted to disturb the existing order of tariflFs, 
to which the course of national and international com- 
merce has become conformed in the practical develop- 
ment of railroad transportation as a public service. 

In this consideration two factors are involved, — the 
nature of the service and the means by which it is per- 
formed. The service is the transfer of persons and 
things between places by land ; the means are the sta- 
tions of receipt and delivery, the roadway over which 
the transfer is made, the vehicles in which persons and 
things are transported, the apparatus by which the 
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transmission of the vehicles is eflfected, and the person- 
nel engaged in the application of these several means 
of transportation to the service for which they are in- 
tended. The service rendered by a railroad company 
is then a combination of receipt, transmission, and 
delivery, and its responsibility in the performance of 
the service is likewise a combination. It is not uni- 
form either in its application or extent. It varies as 
to distance and direction and as to the places between 
which it is performed. It is divided into the carriage 
of persons and of property, — two classes so distinct in 
their nature and as to the purposes for which trans- 
portation is sought that these give rise to entirely dis- 
tinct obligations on the part of the carrier and to a 
marked difference in the character of the service. 

The broad distinction in the duty of a carrier between 
the carriage of goods in a wagon and of persons in a 
coach has followed the transfer of both classes of traffic 
from the turnpike to the railway, and has been pre- 
served in the legal definition of the difference in the 
responsibility of the railway company for the transporta- 
tion of property and of persons, as to their receipt, 
transmission, and delivery. The fundamental dis- 
tinction is determined by their inherent differences of 
quality. Commodities are inert and passive; persons 
are active and endowed with volition. While these 
facts, to some extent, diminish the responsibility of the 
railway company with respect to the transportation of 
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passengers, they introduce another element into that 
responsibility, since persons may be exposed to physical 
inconvenience and mental suffering. 

The duty of the railway company in connection with 
the receipt or delivery of freight may vary with the 
nature of the traffic, — whether it be in light merchan- 
dise, or heavy articles, or dangerous commodities, or in 
bulky products of the fields, the forests or the mines, — 
and there is a distinction between its responsibility as a 
warehouseman and as a carrier. With the commence- 
ment of the service of transmission, the specific duty of 
the railway as a carrier begins. The character of that 
duty becomes greatly altered from that of the wagoner 
on the turnpike, because the highway as well as the 
vehicle is under the charge of the carrier. In the 
specialization of different classes of traffic there has been 
developed a necessity for adapting freight cars to such 
traffic, and its nature or volume may require especial 
care and attention, as in the peculiar facilities afforded 
for the refrigeration of perishable products; just as in 
the transportation of passengers there has been devel- 
oped the special service afforded by sleeping cars. An 
important element in the responsibility placed by law 
upon the railway company is that it is made an insurer 
of the goods intrusted to its care. 

The basis of a reasonable rate must therefore be 
affected by the character of the service performed, 
insomuch that rates of passage and rates of freight have 
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but little in common; while freight rates themselves 
should be modified according to the inherent qualities 
of the thing offered for carriage. The extent of the 
service has also to be considered, as in the distance 
over which a shipment is to be transported. It follows 
that the service performed by a railway company is of 
a more multifarious character than that rendered by 
any other agency of public utility. It is for the car- 
riage of human beings, of dumb animals, and of com- 
modities of many kinds, — of small and valuable separate 
packages, of car-loads of merchandise, of train-loads of 
lumber or coal, of grain in quantities to load a ship, — 
and all these myriads of separate transactions are for 
carriage between many different places and for as many 
different distances. 

On what basis should the carrier's compensation be 
fixed, that it may be of reasonable application to each 
of these specific transactions? I think that if such a 
problem in the abstract had been presented to any set 
of legislators without our present experience to guide 
them, they would have been appalled at its magnitude 
and complexity, and would have pronounced it impos- 
sible of solution. 

There is a theory favored by legislators and jurists 
that the compensation of a carrier should be based upon 
the cost of the service to him. If his compensation is 
to be based upon the cost of the service to him, then 
the means must be reckoned with that are utilized in its 
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performance. These means, as already stated, are the 
roadway, the vehicle, the motive power, and the per- 
sonnel. The cost of the service should, therefore, in- 
clude the cost of providing and maintaining each of 
these means which enters into the service of transporta- 
tion. In carriage over the highway, this cost was di- 
vided between the community as to the roadway, and 
the carrier as to the vehicle, the horses and his servants. 
When the highway was maintained by the community, 
no part of the cost of its construction or maintenance 
was borne by the carrier, but when that service devolved 
upon a turnpike trust, the means for its construction 
and maintenance were obtained from the tolls collected 
upon the passage of each vehicle over the highway for 
definite distances between toll-gates. 

The charge for the use of the highway was therefore 
fixed by a tariff of tolls for distance, over which the 
carrier had no control; and the cost to him was a fixed 
charge, proportionate to the frequency and length of 
his journeys. These elements also entered into the 
cost of repairs to vehicles and into the wear of horse 
flesh, but the element of time alone entered into the 
keep of his horses and into the wages paid to his ser- 
vants. How was he to recoup himself from the service 
that he performed as a carrier? 

If he was engaged in the letting of post-chaises, he 
could make a charge for each journey of a chaise 
according to distance, but would it be reasonable for 
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him to charge for the distance going and returning, 
when the traveller only used his carriage one way ? Not 
if there was a certainty that it would be used in return- 
ing by some other traveller. But if it were merely a 
probability, then the carrier might reasonably add to 
the cost of rendering the service one way an amoimt 
sufficient to insure him against the loss contingent upon 
the carriage returning empty. The inclusion of this 
item of insurance, however, involves an estimate of the 
probabihty of such use of the carriage in returning, 
which makes the reasonableness of the amoimt of 
premium in this case a matter of opinion, and conse- 
quently affords a field for diverse views. There is 
another element which has not so far been considered 
in estimating the cost of a post-chaise service. It is 
the first cost of the vehicles and horses. This may be 
considered as an investment of a certain amount of 
money which might be borrowed at a certain rate of 
interest; and the annual interest money might be 
included in the total annual cost of service. But as 
both the vehicles and horses would become valueless 
from use in a certain number of years, there should 
also be included annually an amount sufficient to re- 
place them both before that period had expired. 

Assuming that all of the items that enter into the cost 
of the service have now been enunciated, we see that 
certain of them are matters of opinion, so far as they are 
affected by the probable frequency and length of the 



RECENT FEDERAL LEGISLATION 95 

journeys performed, and by the probability of the return 
journey being made by empty chaises. One con- 
sideration has as yet been ignored, the profit to the 
proprietor of the enterprise, which should undoubtedly 
enter as an element into any basis of reasonable com- 
pensation for the application of private property to a 
public use. Is that profit to be obtained merely by 
the addition of a fixed percentage upon the capital 
invested? If so, what relation should that percentage 
bear to the rate of interest that might be obtained from 
a similar investment amply secured? Should not an 
allowance also be added for the personal attention 
given by the proprietor to the conduct of the business ? 
After the cost of service and the amount of profit have 
been ascertained, how is the total compensation to the 
proprietor to be assessed upon the persons to whom the 
service is to be rendered? We will say according to 
the extent of use that a person makes of his property. 
Then, if the property was in daily use throughout the 
year, it would be possible to arrive at a reasonable 
charge for a journey by post-chaise, based upon the cost 
of service. But if the demand for the service were 
intermittent and irregular, the proprietor would receive 
no return from his investment while his property was 
idle. He could only be made safe by dividing the total 
annual cost of the service by the minimum number of 
journeys in the year, and, in that way, arrive at a reason- 
able charge for each journey. Here the element of 
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probability as to the number of journeys enters into 
fixing a reasonable rate, and again we find that what 
should be a reasonable rate is a matter of opinion, upon 
which the post-chaise proprietor and the traveller might 
well be expected to differ. 

It becomes more difficult to utilize the cost of service 
as the basis of a reasonable rate in the case of a stage- 
coach line, where the coach is to run daily over an 
established route, and the compensation is to be collected 
separately from each person making use of its facilities. 
Here the number of journeys is fixed, and the cost of 
each journey may be approximately determined; but 
the coach must run whether it be empty or loaded, and, 
therefore, a reasonable charge should be based upon 
the average number of passengers daily each way. If 
a distinction is to be made between the fare of a through 
passenger and of a way passenger, based upon the 
relative distance travelled, there must be an estimate 
of the cost of the service per mile, and there must be a 
further average as to the number of through and way 
passengers respectively, and of the proportionate length 
of the journey of each way passenger. So that the ele- 
ment of probability enters more into the determination 
of the reasonable fare for passengers in a stage-coach 
than of the charge for a post-chaise, and the result is 
by so much more a matter of opinion. 

The field for difference of opinion becomes materially 
widened in the attempt to arrive at a reasonable rate 
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for the carriage of goods by highway, based on the cost 
of service; service involving the use of a wagon and 
horses over a fixed route with their maintenance and 
the incidental expense of tolls and of loading and un- 
loading the goods at the points of receipt and delivery. 
If the charge were to be made per wagon-load, the com- 
pensation for the service could be assumed in the same 
way as for the use of a post-chaise, but it is for separate 
shipments in a wagon that must go daily, whether 
heavily or lightly loaded, and in this respect the charge 
per shipment may be assimilated to the fare per pas- 
senger. But the shipments may vary as to the number 
of packages in each, and as to their size and weight; 
and this introduces another element into the determi- 
nation of a reasonable rate for the shipment of goods. 
The rate should not only have reference to the distance 
that the shipment is made, but also to the relative dif- 
ference between shipments as to the number, size, and 
weight of packages. The rate should, therefore, be 
fixed ^ package, and .he additional; W^;;^?!*;^! 
weight, should enter into the reasonablerfess bf tlie rafe 
for the use of the conveyance" so JlnjLfiy^pcmEBds: 5^-: 
so many cubic feet ; and this 'test -shtJilM *d6 appK^a ' 
to the cost of service for each shipment offered for 
carriage. 

In view of the argument as above stated, of what 
practical use is the cost of service as a standard in the 
determination a priori of a reasonable rate of transpor- 
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tation, even in so simple a matter as a post-chaise joxir- 
ney ? — while in its application to the carriage of goods, 
the difficulties increase with the inclusion of other ele- 
ments that affect the cost of the service. And when it 
comes to determining the reasonable compensation of 
a carrier by rail by the cost of performing that service, 
it is impracticable to assimilate the elements of that 
cost to those which enter into the cost of carriage over 
a turnpike; for the conditions under which railroad 
traffic is conducted are so very different that the appar- 
ent analogy between the two modes of transportation 
is but a semblance. The difference is fundamental, 
and Ues in the fact that the carrier by rail is to be com- 
pensated not only for the use of his men and wagons 
and motive power, but also for the use of his highway. 
The early carrier included the turnpike tolls in his 
current expenses, it is true, but that was a fixed charge 
which bore no relation to the cost of maintaining the 
highway. Thex^Jrier had invested nothing in its con- 
:/: V s^rucfio!i; ^d fie' cared not what might be the cost of 
keeping it in repair. _But the roadway is the most 
Vr w >: !^?pei^ive j>art; 6f*t3id^ cestly plant of a railway company, 

b WW WW w*'*««Cv* "v'cwtcwj, ^^^ ^ 

and the interest on the money invested in its construc- 
tion and the cost of maintaining it must enter as an 
element into any basis for fixing the reasonable com- 
pensation for the service rendered, as well as the cost of 
their vehicles and of their maintenance, and the wages 
of the employees directly engaged in the service of 
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receipt, transmission, and delivery, which constitutes 
the transportation service proper. 

Suppose that we have ascertained the cost of the road- 
way and buildings of a railroad company, and have 
assumed that a certain rate of interest upon that cost, 
with the annual expense of their maintenance, should 
be included as elements in the compensation of the 
carrier, how could these items be distributed so as to 
include them in the cost of performing the service 
relatively to each trip of a vehicle, as with the carrier 
by highway? The interest upon the investment is 
based upon time, irrespective of the number of Vehicles 
passing over the track, while the cost of maintenance 
is aflfected by the continual deterioration of the property 
from inherent qualities as well as from the wear caused 
by the passage of vehicles. We should also include the 
interest on the investment in the other plant dedicated 
to the service, the shops, cars, locomotives, tools, etc., 
the cost of their maintenance, and the wages paid to 
employees; and to this must still be added an annual 
charge sufficient to provide a fund for their replace- 
ment when they are worn out in service. When we 
have included all these items in a sum representing 
the total cost of the service, how is this total to be 
utilized as a standard for ascertaining the reasonableness 
of a rate of fare for a single passenger or the charge for 
the carriage of a single shipment of goods? 

The principal factor in all transportation service is 
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that of distance. Apart from the interest on the capital 
invested in the plant, the cost of the service of trans- 
mission is mainly proportionate to the length of the 
journey, and in the transportation of passengers, it is 
the controlling element in the standard of a reasonable 
rate. Accordingly, all passenger fares are adjusted 
on a mileage basis. What should be a reasonable 
passage rate per mile ? We may estimate interest upon 
the investment in vehicles engaged in passenger service, 
including locomotives, and of the cost of their mainte- 
nance, of the fuel consumed in moving passenger trains, 
and also the wages of employees, and thereby arrive at 
a sum that will represent the gross annual cost of the 
instrumentalities applicable solely to passenger service. 
Yet there is still the great investment in the fixed plant, 
in the roadway and buildings. The interest upon this 
investment also enters into the cost of the passenger 
service, but to what extent ? for it is also utilized in the 
freight service. 

This problem of the proportionate use of the fixed 
plant of a railroad company in the passenger and in the 
freight service can only be solved by the establishment 
of some relation between the two. It is difficult to find 
what may be called a suitable common denominator 
for the transportation of both a person and a thing; 
but such an one has become recognized by theorists, 
based upon distance and upon an assumed analogy of 
the carriage of a person to that of a ton of freight; 
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that IS, that the service performed in the carriage of a 
passenger one mile is comparable to the carriage of a 
ton of freight one mile, and the terms " passenger-mile " 
and "ton-mile" are used as representing a like service of 
transportation, with respect to distance. Bearing this 
in mind, if we knew in advance how many passengers 
were to be transported over a railroad in a year, and 
the distance that each would travel, we could arrive 
at the total service in passenger-miles that would be 
required of the railroad plant in that year, and, in the 
same way, the total requirement of freight service in 
ton-miles could be ascertained. The relative sum- 
totals of passenger-miles and of ton-miles would furnish 
a basis for the relative use of the fixed plant in each of 
these distinct branches of transportation and of the 
relative proportion of the annual interest upon the 
investment in that plant that should be included in the 
cost of performing the service in each of the two branches. 
Having obtained the sum-total of the cost of the 
passenger service, then by dividing into it the estimated 
passenger mileage, we would arrive at a rate per mile 
that would represent the average cost of transporting 
one passenger one mile. I say average cost, because 
there are other conditions and circumstances that 
affect the application of the cost of the service to a 
specific transaction besides that of the distance travelled 
by each passenger. The number of passengers travel- 
ling in one year, as estimated for, cannot be evenly 
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distributed throughout the year; therefore the trains 
must sometimes have less cars than the locomotive 
can haul, and more cars are usually provided in each 
train than are filled to their seating capacity; so that 
the plant is not worked up to its estimated capacity, 
and the percentage of loss per estimated passenger- 
mile from this cause must be included in the charge 
made to those who do utilize the service. Again, there 
is a difference in the character of the equipment of the 
cars and in the speed of the trains; so that it costs 
more to run some trains than it does others. You per- 
ceive, then, that, without presenting difficulties of a 
more detailed character, serious obstacles are en- 
countered in the eflfort to apply the cost of the service 
as the sole standard for a reasonable passage rate. 
This argument might be strengthened by a more 
detailed analysis of the facts which I have advanced 
as premises, but I trust that what I have stated has 
been sufficient for you to assent to my conclusion that 
it is not only illogical in the abstract, but also imprac- 
ticable to apply the cost of the service in railway trans- 
portation as the sole standard in determining the 
reasonableness of the compensation demanded for 
rendering a specific service. 

You may well ask if there be no standard of a reason- 
able rate that is of practical value. Is the compensation 
to be left to the will of the railroad manager because 
we cannot ascertain the cost of the service in such a way 
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as to be applicable to each specific transaction ? If this 
be so, on what basis can that compensation be regu- 
lated ? I should feel that I had accomplished but half 
of my purpose if, after having devoted so much of this 
lecture to destructive criticism of an economic fallacy, 
I should not pursue the subject to an elucidation of my 
own views as to what does constitute a reasonable rate. 
If I am to pursue this course, I must first ask what is 
meant by a reasonable rate? Reasonableness cannot 
be assumed of an abstraction; the very word implies 
a ratio, a relation between two or more propositions. 
In the series of lectures that I gave in this school on 
"Restrictive Railway Legislation," I defined reason- 
ableness as a balance between conflicting interests, 
motives, or opinions, and these are the premises from 
which must be deduced the reasonableness of any rela- 
tion between the persons that are influenced by them. 
What is the relation between a carrier and the person 
by whom he is employed ? What are the interests and 
motives which respectively actuate them, and wherein 
do they conflict? The relation between the two 
parties arises from a common desire for the accomplish- 
ment of a certain purpose, the transmission between 
two points of a specified person or thing. The incen- 
tive is the advantage or benefit which each expects to 
derive from the accomplishment of that purpose, and 
if this incentive be lacking, either to the one or the other, 
there is no inducement for that party to take any step 
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toward the accomplishment of a purpose of which the 
other party is to be the sole beneficiary. Therefore, 
viewing the service of transportation in this light, as a 
contract relation, the standard for determining the 
reasonableness of the compensation demanded for 
rendering a specific service should include, as one of 
its elements, a recognition of the value of the service 
to the person for whose benefit it is performed as well 
as the cost to the person performing it. Two elements, 
then, should enter into the standard of a reasonable 
rate, — the cost of the service and its value. The cost 
is the lowest compensation that the carrier would accept ; 
its value to the traveller or shipper is the highest com- 
pensation that he would pay. Somewhere between 
these limits there is a balance or reasonable adjustment 
of the benefit to each of the parties to the transaction. 
How shall this adjustment be so expressed as to assist 
in the determination of a reasonable rate for a specific 
transaction, — for instance, to the transportation of a 
single passenger? 

There are several possible answers to this simple 
question. The one which I oflfer is as follows: As 
the cost of the service is based upon the average ser- 
vice rendered, so the rate to be based upon that cost as 
a standard should be an average rate for an average 
service. By this I mean that an average standard 
of service should be established as to speed of trains, 
character of equipment, and other conditions as to 
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safety, comfort, and convenience ; that the number and 
frequency of such trains should be suited to the average 
requirements of the people in general, and that this 
service should be rendered at a fixed rate per mile per 
passenger. 

I have here proposed to establish by law a fixed rate 
for a fixed service without including an estimated profit 
to the railroad company ; and I have done so intention- 
ally. An investment in railroad property bears but little 
analogy to an investment in a manufacturing concern. 
The capacity of an industrial plant is measured by 
its product, say in tons of iron or in yards of cotton 
fabrics per day or per year. Keep its machinery 
going, supply it with raw material, and the result in 
marketable commodities may be predicted with reason- 
able accuracy. But keep the machinery of a railroad 
going, and can any one predict the result in marketable 
products? Not at all; and why? Wherein does the 
profitable operation of a railroad plant to its owners 
differ from that of an industrial plant ? The difference 
is in this, that the value of an industrial plant to its 
owners depends upon the use that they make of it, 
while the value of a railroad plant to its owners depends 
upon the use that others make of it. It is private 
property employed in a public service, and its value 
to its owners depends upon the extent to which it is 
used by the public. 

It is this consideration which I wish to apply to the 
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much discussed question of a reasonable profit upon 
the cost of the public service performed by a raihroad 
company. If that service were to be rendered by a 
public plant, those for whom it is performed might 
claim that they should be served at the actual cost. 
It is only because the plant is private property that 
a profit is demanded, and the greater the profit from 
the plant, the greater the inducement to increased 
investment in such property. But the plant is not 
altogether private property. Some part of it belongs 
to the people ; that is, the part that occupies the public 
highways, and much of the right of way and station 
grounds has been acquired through a delegation of 
the power of eminent domain for that purpose. The 
franchises, too, are a grant from the people, the cor- 
porate power and the right to collect tolls, with the 
other privileges specially granted to common carriers. 
All of these privileges, granted gratuitously, go to 
make up what is known as the good will of the business, 
a valuable asset of the railroad company; and that 
which makes this good will of the most value is the 
grant of a monopoly of the service to which these 
privileges are applied. 

These grants have been made for the welfare of the 
people in general for their potential use in the en- 
joyment of better facilities of transportation than 
they could otherwise obtain. They have been granted 
gratuitously, and, as public rights and property dedi- 
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cated to a public service, the people have a claim to 
their use at actual cost for their necessary requirements. 
The railroad company should not be permitted to 
place an exorbitant price upon the service performed 
by public property, so far as it is applied to those 
requirements which are actually necessary to the 
people in general, — the requirements for that circulation 
from place to place that is so essential to the whole- 
some development of the body politic. 

Viewing the railroad company as a public servant, 
it would be expected to meet the necessary require- 
ments of the public at large for their personal trans- 
mission from place to place at the actual cost of the 
service; that cost, be it remembered, including a fair 
rate of interest upon the investment in private prop- 
erty. For the company has not invested a dollar 
in its good will. If the necessary requirements of the 
travelling public are to be furnished at cost, where is 
the profit to the railroad stockholder, the inducement 
to invest money in the performance of a public service ? 
The answer to this question is based upon an entirely 
different consideration than the cost of that service; 
upon the other element of a reasonable rate to which 
I have already adverted, — the value of the service per- 
formed in each specific transaction apart from its 
value as a necessary requirement for the people in 
general. This specific value to each person is in the 
different character of the service rendered to that 
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person, the diflFerence to be measured by the departure 
from the average service required for the average 
mileage rate of fare. It may consist in a much higher 
rate of speed, by which a journey may be so accelerated 
as to permit of the time so gained being applied to 
some purpose of especial value to the person making 
the journey. Or the value of the service may be in 
the enjoyment of the use of vehicles luxuriously fur- 
nished, or of conveniences which, though desirable, 
are not necessary, as sleeping accommodations, dining- 
cars, observation cars, bath-rooms, barber shops, 
stenographers, etc., on the trains. For these services 
an additional charge would be appropriate, since they 
are outside of the necessary requirements of the masses 
of the people for whom the service is primarily in- 
tended, and the cost of this service is not included 
in the cost of that ordinary service. 

If I were asked to state the basis on which the charge 
of additional service of this character should be estab- 
lished, I should reply whatever the railroad company 
might demand. For if it ask more than the value of 
the service to the person who desires it, he will not 
avail himself of it, but will make use of the facilities 
which may be secured by law to the people in general. 
The reasonableness of this basis for special facilities 
lies in the fact that the relation between the railroad 
company and the traveller who enjoys these luxuries 
is different from that which the company bears to 
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the average traveller. These luxurious appliances 
are furnished altogether at the cost of the company; 
they are peculiarly private property, not put to the 
general use, but to the use of such persons as are willing 
to pay the price asked for them. The relation between 
the two parties to the transaction is therefore purely 
a contract relation; the price demanded may either 
be given or withheld. The value of the property to 
the owner still lies in the use made of it by the public, 
and the greater the use, the greater the profit from 
the investment. Therefore we may rely upon this 
balancing of inducements and motives to secure the 
use of these special appliances at the lowest rate of 
compensation consistent with a reasonable profit to 
their owner. There is another departure from the 
standard of an average service for an average rate 
that should not be passed over without notice. The 
service just considered is that of a higher grade than 
the average service. There may also be a service of 
a lower grade than the average which it would be 
profitable to the railroad company to render at less than 
the average rate, and therefore which many individuals 
would accept, — trains at a lower speed, equipment of 
a cheaper style, — always provided that the standard 
of safety was maintained. 

This argument leads to the establishment of three 
classes of passenger service, — the average service to 
meet the necessary requirements of the people in 
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general at an average reasonable rate, a service of a 
more luxurious character at a higher rate, and one 
affording less comfort than the average service, but at 
a lower rate. These are the first, second, and third 
class services which are common everywhere else 
than in the United States. An average service at an 
average fare was represented in some measure by 
the so-called parliamentary trains, established in 
Great Britain in 1844. The necessary requirements 
were that the speed of the trains should not be less 
than twelve miles an hour including stops, in roofed 
carriages provided with seats, and the average rate 
for this service was fixed at a penny a mile. This 
was actually a third-class fare, though l)efore that 
time there had been a third-class service at a slower 
speed in open wagons without seats. As the rate of 
a penny a mile was quite one- half of the first-class rate, 
it might be assumed that the rate fixed for the parlia- 
mentary train service was barely suflScient to cover its 
cost, when appUed to the estimated number of pas- 
sengers that would use it. Here came into action the 
distinctive function of a railroad plant as compared 
with an industrial plant. The railway company was 
obliged by law to run a certain number of trains daily 
of this average character. In order to perform this 
service without loss, it was desirable that such trains 
should be filled to their capacity. Therefore the 
speed of the trains was accelerated and the style of 
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the equipment was better than was legally required. 
What has been the experience in the conduct of this 
service? The third-class travel doubled from 1870 
to 1880. In 1880, out of 540,000,000 passengers, 
five-sixths were third-class, furnishing more than 
twice the revenue of the other classes. In 1903, out 
of 1,226,000,000 fares, exclusive of season tickets, 
89 per cent were third-class, 6 per cent second, and 5 
per cent first-class. The third-class accommodation 
was fully as good as that before provided for the second- 
class service, and on several English roads the second- 
class service has been abolished. 

The average rate of fare in Germany in 1896 was 
96 cents per mile; in 1894 in Russia it was 72 cents; 
in India it is about 5 cents per mile; while in the 
United States it is over 2 cents per mile, and this 
average is brought down by the inclusion of excursion 
and commutation tickets. The average fare paid 
for average service by the people in general is about 
3 cents per mile. I think that in this respect the 
railroad fares in this country should be regulated by 
law; and if this regulation were to be based upon the 
cost of the service, as I have suggested, the effect 
would undoubtedly be the same as in Great Britain, — 
an enormous increase in the use of the service with 
great profit to the railroad companies. Our 80,000,000 
of population by no means use our railroads in the 
same proportion that the 40,000,000 of Great Britain 
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do. In 1903 the people of that country made on an 
annual average thirty railroad journeys to each indi- 
vidual. In 1905 the people of the United States made 
on an average but nine journeys to each individual. 
The average fare for each journey was about 65.3 
cents. If by reducing this average, say one-third, 
to 44 cents per journey, the average number of joume3rs 
could be increased to the average in Great Britain, 
say threefold, the total number of passengers would 
be increased from 745,000,000 to 2,235,000,000, and 
the total annual passage earnings of our entire rail- 
road system would be increased from $486,000,000 to 
$983,000,000, more than double the gross earnings 
from that source in 1905. New York has long had 
an average rate by law of 2 cents per mile, and 
recent agitation is resulting in a regulation of passage 
fares by the legislatures of many other States at about 
the same rate. Although this is not the establishment 
of a standard for an average rate for an average service, 
based on the cost of that service, it approximates 
somewhat to that ideal, and it will be interesting to 
observe the effect of its application to the use made of 
railroads in passenger service and upon the revenue 
from that traffic. 

I have so far said but little about the cost of service 
as a basis for regulating the compensation for freight 
service. As already stated, this is entirely distinct in 
its character from passenger service, which I preferred 
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to consider first as being less complex, and therefore 
more available in illustrating the fallacy of regulating 
railroad rates upon the cost of service, without regard 
to the value of the service to the person for whom it 
is rendered. This latter element enters yet more 
extensively into the consideration of a reasonable 
freight rate, as I propose to show in the next lecture. 



CHAPTER VI 

THE RESULTS OF INEFFECTUAL CONTROL OF RAILWAY 

CORPORATIONS 

If I have taken up much time in the discussion of 
a basis for reasonable rates, it is because this is the 
origin and the source of the prevailing dissatisfaction 
with the management of the railroad system of this 
country. If this were a matter between man and man, 
between the carrier and his customers, it would be 
taken to the courts, where the carrier would have 
his day. It is, however, not a diflFerence of opinion in 
a concrete case, but one in which the general public is 
aroused against the railroad corporations as a whole. 
We are being made to pay too high rates, the people 
say, and they seek relief through a statutory regula- 
tion of the compensation for the service which the 
railroads perform. Legislatures, in their desire to 
respond to this popular mandate, base their acts upon 
the presumption that railroad rates in general are too 
high because certain corporations pay good dividends 
and because certain persons who control these pros- 
perous corporations have become multi-millionnaires. 
The legislator who has a good word for the railroad 
companies, who suggests that there is something which 
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might be advanced in their defence, is silenced with 
the insinuation that he is a friend of the raihroads. 
As a consequence, but little attention is given in 
legislative debates to the reasonableness of existing 
rates as a whole. They are assumed to be too high 
because the railroad companies are making too much 
money, and that stops further argument. The only 
question to be solved by the legislature is how to make 
the rates lower. 

It is at this stage of legislation that we hear of the 
cost of the service as the standard of a reasonable rate. 
There is a huge accumulation of evidence and of 
statistics, of which but little use is made except by 
theorists, and the legislature hastens to accomplish its 
object by fixing a flat rate, of say two cents per mile, 
for passage fare, which ends the matter. But when it 
comes to reducing the rates on freight traflSc, that is 
found to be an entirely different affair. One traveller 
is like another in railroad service. One may travel a 
longer or a shorter distance or he may want better 
accommodations, either of which conditions may be 
provided for in the rates of fare. But there are dis- 
tinctions of quite a different character in things that 
are offered for transportation, — distinctions so funda- 
mental that they cannot be ignored in establishing a 
reasonable rate of compensation for each specific 
transaction or in estimating the cost of the service 
rendered in its performance. 
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The cost of passenger service is based upon the 
traveller as a unit, one passenger one mile ; the cost of 
freight service cannot be based upon the single ship- 
ment as a unit, one shipment one mile, for shipments 
vary widely as to weight. Therefore the cost of freight 
service is based upon weight, and the transportation 
of one tone one mile, or the ton-mile, is the unit assumed 
in estimating the cost of freight traffic. In the previous 
lecture, the elements that enter into the cost of railroad 
transportation were analyzed in connection with a 
passenger rate, and it is unnecessary to refer to them in 
connection with freight traflSc, except as the conditions 
may be diflFerent. 

The total amount expended in a year for interest, 
maintenance, and operation of a railroad proportion- 
ately to the estimated amount of freight transported 
in that period is divided by the total ton-mileage, and 
the cost of the service per ton-mile is thereby ascertained. 
How is a reasonable freight rate to be based upon the 
average cost per ton-mile? If it be assumed that the 
cost of shipping a ton of freight one mile is one cent, 
then the cost of shipping it a hundred miles would be 
a dollar, and of shipping it a thousand miles ten dollars. 
This is the rule applied to rates of passage ; why not the 
same rule to rates of freight, if the cost of the service 
is to be the basis and the ton-mile the standard of 
measurement of a reasonable rate ? If it cost one cent 
to ship a ton of grain one mile out of Chicago, and it 
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costs an additional cent for each mile, then it costs $8.00 
to ship it 800 miles to New York, or 20 cents a bushel, 
which in fact would be a prohibitory rate. No further 
illustration seems to be required to show the fallacy of 
basing a reasonable freight rate solely upon the cost of 
the service per ton-mile. The absurdity is obvious, 
but wherein does it consist ? In ignoring other elements 
that enter into the cost of the service besides weight arid 
distance, as in the cost of receipt and delivery, of load- 
ing and unloading, and other items that I will not stop 
to recount ; but especially in disregarding the inherent 
qualities of different commodities offered for shipment, 
which are recognized in practical rate-making, and are 
set forth in the classification tariff. 

In a classification tariff, the element of distance is 
disregarded, and attention is confined to the qualities 
of the commodity offered for shipment, as they may 
affect the cost of the service rendered. This idea of 
classification did not originate in railroad transporta- 
tion. It had long been in effect among carriers before 
railroads existed. The wagoner knew how many 
pounds his team could haul and how much his wagon 
body wquld hold. Therefore, two factors entered into 
his charge per package, weight, and bulk; and so the 
railroad classification is principally based upon the 
weight and bulk of the articles offered for transporta- 
tion. Things light and bulky, like feathers, are in one 
class ; things heavy and bulky, like hollow ware, are 
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in another ; things heavy and compact in another. The 
labor in handling is another element in classification. 
If many separate articles go to make up a hundred 
pounds, they are placed in a different class from articles 
each of which weighs a hundred pounds or more. But 
one might be silks and another coarse cotton goods. 
Would it be reasonable to require that the carrier 
should ask no higher rate on the silks than on the 
cotton goods? Here another consideration obtains, — 
the carrier's risk. For he has to insure both shipments, 
one worth perhaps only five dollars and the other as 
much as five thousand. Here the element of value 
enters into the classification, not the added value given 
to the shipment by the service of transmission, but the 
insurable value; and the dififerent kinds of goods are 
classed accordingly to cover the difference in value for 
which the carrier is insurer. 

Under this system of classification, goods are not 
only classified according to their weight, bulk, and 
insurable value; they are sub-classified again accord- 
ing to the dififerent ways in which goods of the same 
character may be packed. There is still another sub- 
classification in which the same class of goods is shipped 
in car-load lots, and yet again, the element of carrier's 
insurance leads to another in which the same class of 
goods similarly packed is shipped at owner's risk. The 
degree of refinement to which the classification of goods 
has been brought in railroad tarififs may be illustrated 
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by the statement that such an article as empty barrels 
appears no less than seventy-five times in classified 
Usts. In the so-called "Official Classification," the 
number of articles as alphabetically indexed runs up 
nearly to four thousand items. When these items are 
further differentiated as to manner of packing, car-load 
lots, etc., the classification fills a volume of two hundred 
and fifty pages. Classification is the method by which 
a relation is effected between the myriads of things of 
incongruous natures that are offered for shipment. It 
is the real basis of relatively reasonable rates. Yet it 
does not recognize distance as an element in the cost 
of service. So that practically distance is but a second- 
ary consideration in arriving at that cost, and the ton- 
mile unit is therefore altogether inapplicable as a 
standard of measurement of the reasonableness of rates 
based upon a classified tariff. 

As has already been shown, the ton-mile standard is 
also incapable of direct application to a tariff based 
upon distance, for if the rate for one himdred miles 
were proportionately greater than that for one mile, 
the rate would be a hundred times as much, and rates 
so graded would greatly limit the distance to which 
many kinds of goods could be shipped with profit to 
the owner, and, at the same time, there would be a 
disproportionate profit to the carrier. Therefore, rates 
for distance are graded in groups, say of ten miles, the 
rate for a hundred miles being perhaps only double 
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that for the first ten-mile group, while those in the 
intermediate groups increase by degrees up to the 
maximum rates. If it be the case that the rates for a 
hundred miles are not more than double those for ten 
miles, it is also the case that rates for a thousand miles 
may not be more than double those for a hundred miles. 
If I have stated this argument with sufficient clear- 
ness, you must perceive the comparatively insignificant 
part played by the element of distance in the reason- 
ableness of a rate upon a specific shipment, and also 
that the ton-mile imit should be disregarded as a stand- 
ard in determining the imreasonableness of a specific 
rate. It is essential to the clear imderstanding of a 
reasonable compensation for railroad transportation 
to get these propositions firmly fixed in your mind: 
first, that the great service which railroads have rendered 
to mankind is in diminishing and in almost nullifying 
the obstructions offered by distance to the transmission 
of persons and things; and next, that the ton-mile 
standard of reasonableness which is paraded before 
one's eyes and vociferated in one's ears is merely a 
standard of reasonableness of the average rate charged 
upon the total weight of the freight traffic of a railroad 
company; that rate being determined by the average 
distance over which the total weight has been trans- 
ported. The absolute inadequacy of such a standard 
for any practical purpose must be obvious, when you 
consider that it is incapable of application to a method 
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of classification which must be the basis of any system 
of rates for the carriage of commodities of widely vary- 
ing characteristics. 

A stage in the argument has now been reached in 
which I propose to discuss the fallacy of basing a reason- 
able freight rate solely upon the cost of the service, 
ignoring its value to the person to whom it is rendered. 
The value to the traveller of the service rendered in 
taking him from place to place is in the benefit to him 
of the change of situation, either for purposes of neces- 
sity, business, or pleasure. The value to the possessor 
of a commodity in the service of shipping it from place 
to place is in the additional value that is given to it by 
its change of situation. Unless grain can be sold at a 
higher price in New York than in Chicago, no addi- 
tional value is given to it by the service of transporting 
it there; and the inducement to make the shipment is 
taken away, if the difiference in price is absorbed in 
the charge for performing the service. The conclusions 
to which this line of argument tends are that the value 
of the service rendered to the shipper is of greater im- 
portance in determining the reasonableness of a rate 
than the cost of the service, that the highest rate which 
could possibly be charged is one that would absorb the 
added value given to the shipment by the service of 
transmission, and that the lowest rate acceptable to 
the carrier could not be less than the cost of that service. 
Somewhere between this maximum and this minimum 
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rate, the reasonable rate must exist, and the most reason- 
able rate ought to be that in which the profit to each of 
the parties to the transaction is most evenly balanced. 

The proposition of reasonableness as here defined 
implies the existence of a contract relation, — a relation 
into which bargaining may enter. Under such con- 
ditions there is a balancing of inducements and motives 
in fixing the compensation for each transaction, and 
in that way a rate is established which is looked upon 
as reasonable by the carrier and by the shipper. To 
the extent that the freedom of either to bargain is re- 
stricted by influences beyond his control, to that extent 
his power to obtain a reasonable rate is restricted, 
and if the restrictive conditions become so influential 
as to preclude either party from having an important 
part in fixing the rate, the reasonableness of that rate 
becomes subordinated to another consideration, that 
of the justice of the rate. 

Any compensation for a specific transaction of car- 
riage is therefore reasonable, which is the result of free 
bargaining between the carrier and the shipper. This 
statement, however, implies a choice of carriers, for 
if the shipper be confined to a single carrier, then his 
freedom of action is restricted to the acceptance or 
rejection of any rate that the carrier may demand ; he 
must either pay it or forego the service which he desires. 
His relation to the carrier is no longer one of contract, 
but of status ; the issue is not as to the reasonableness 
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of the rate demanded, but of its justice, and that issue 
must be determined by a third party either by arbitra- 
tion or by law. The restriction of the service desired 
by the shipper to its performance by a single carrier is 
a monopoly ; a choice of carriers implies a competition 
among them for rendering the service which he desires. 

If competition be a condition essential to the reason- 
ableness of the compensation demanded by a carrier, 
are all rates reasonable which are affected by compe- 
tition ? If the reasonableness of a rate is to be measured 
by the cost of the service, then when competition has 
free play, we may be sure that the rate will gradually 
approximate to the cost of the service; for that is the 
effect of competition when unrestricted. But such 
competition has also another effect, — it results in dis- 
crimination. 

When we use the term "discrimination " in connection 
with the service of a railroad company, we should keep 
in mind that discrimination is a fundamental char- 
acteristic of that service, which is recognized in the 
classification of goods for shipment and in the differ- 
ence of rates for distance. But the discrimination that 
we have here in view is a discrimination between ship- 
pers "for a like and contemporaneous service in the 
transportation of a like kind of traffic." We cannot as- 
sume that a railroad company volimtarily makes such 
a discrimination without inducement, and the induce- 
ment which has the greatest weight with a carrier in 
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making a reduction from his maximum rate is that 
some other carrier stands ready to take the shipment in 
case he declines to accept a lower rate. In such a 
case, the shipper is free to contract with either carrier 
or to bargain with both. This is competitive discrimi- 
nation, and here we touch upon the most fruitful topic 
for discussion that has been raised among those who 
interest themselves in the determination of a just and 
reasonable rate of compensation for the service per- 
formed by a common carrier by rail. 

To preserve the distinction between the reasonable- 
ness and the justice of a rate, I should repeat that the 
reasonableness of a rate consists in the equitable divi- 
sion between the shipper and the carrier of the profit 
to be derived from a specific act of transportation ; that 
freedom of action on the part of the shipper is essential 
to his obtaining a resaonable share of that profit ; that 
such freedom of action can only be assured to him by a 
choice of carriers ; that it is only under such conditions 
that competitive discrimination can exist, and that such 
discrimination results in the gradual reduction of rates 
to the cost of the service, in the opinion of the carrier. 

In this successive reduction of rates, all the rates as 
so graded cannot be equally reasonable, — some must 
be more so than others, if reasonableness consists in 
the equitable division between shipper and carrier of 
the profit to be derived from the transaction; and as 
reasonableness in a rate entirely disappears when it is 
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SO high as to absorb all of the profit to the shipper, so 
it entirely disappears when the rate becomes so low as 
to leave no profit to the carrier. While there is a choice 
of carriers and freedom of bargaining, competitive dis- 
crimination so unrestricted tends to rates that are 
unreasonably low. The immediate effect of low rates 
is to urge the carrier to economize in the cost of the 
service, to lower wages, and also to resort to new methods, 
inventions, and devices for diminishing the cost of car- 
riage, and, under the spur of imrestricted competition, 
American railroad managers have reduced that cost 
far below the minimum standards in Europe. 

Each successive step in this reduction is followed by 
a corresponding reduction of the rate, so that a reason- 
able rate, from the carrier's point of view, is unattain- 
able under conditions of unrestricted competition. In 
order to secure some measure of profit to himself, he 
seeks to restrict that competition : and first he restricts 
it as between shippers. He endeavors to confine his 
lowest rate to the shipments of a chosen few who can 
give him the largest amount of business, hoping that he 
can obtain a higher rate for a similar service from other 
shippers in smaller quantities, and thereby secure a 
higher average rate on all business of that character. 

This is a discrimination between persons in the per- 
formance of an identical service, and the common law 
left the carrier free to discriminate in such cases, sub- 
ject to one limitation, that he should deal justly and 
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reasonably by all who desired his services. That is 
all that limited his freedom of action, but simple as it 
sounds, it is not a simple matter to define. It is not a 
question of the reasonableness of the rate in itself, for 
reasonableness vanishes from a rate that leaves no 
profit above the cost of the service, and it is in the 
efifort to make the rate more reasonable from his point 
of view that the carrier has endeavored to restrict the 
field of competition. It is no longer a matter of the 
amount of the rate in itself, but of the relation between 
two rates, — a relation into which considerations of justice 
should enter, and which, therefore, calls for the inter- 
vention of arbitration or of the court. 

The Interstate Commerce Act defines the justice of 
this relation when it says that there shall be no dis- 
crimination between persons "for a like and contempo- 
raneous service in the transportation of a like kind of 
traffic under substantially similar circumstances and 
conditions'^ ; and here is the gist of the whole matter as 
to unjust discriminations between persons: admitting 
that a like and contemporaneous service has been per- 
formed in the transportation of a like kind of traffic 
at a lower rate for one person than for another, has this 
service been rendered "under substantially similar cir- 
cumstances and conditions"? — for if it has been, then 
there has been an unjust discrimination between per- 
sons. The carrier, however, will maintain that the 
discrimination which he makes in the rates complained 



THE RESULTS OF INEFFECTUAL CONTROL 127 

of is not unjust since the circumstances differ, for the 
shipment on which the lower rate is made is so much 
larger that the conditions as to the cost of service become 
different, and, therefore, that he can afiford to carry the 
larger shipment at a lower rate. Where this assertion 
can be justified with reference to a specific transaction, 
a discrimination between persons is not unjust, pro- 
vided th^t the cost of service is the basis of a just relation 
in rates ; and it is because the cost of service is asserted 
to be less in the shipment of car-load lots that car-load 
rates are recognized in the general classification of goods. 
The question of justice in a discrimination of rates 
between persons cannot practically arise where there 
is a choice of carriers and freedom of bargaining by 
persons offering shipments in small quantities, if such 
persons are informed of the rates made for their favored 
rivals. It is to prevent them from obtaining this in- 
formation that resort is had to secret rates. This is 
the difference between open and secret rates; the 
former are public and free to all under like conditions. 
They are known as special rates, and are to be dis- 
tinguished from rates of which a knowledge is confined 
to the parties to them. The very secrecy in which these 
are conceived testifies to a consciousness of their in- 
justice. They are the fruit of conspiracy, and are so 
stigmatized in the amendment to the Interstate Com- 
merce Act, known as the Elkins Law, which has made 
the payment and receipt of rebates alike criminal acts. 
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There is another form of competitive discrimination 
besides that between persons, — a discrimination in favor 
of commimities which have a choice of routes to or 
from an area of production or a centre of distribution. 
Here again the competition among the carriers by the 
several routes brings down their rates of transportation 
to the cost of the service ; but if the rates are open alike 
to all persons in the commimity where they are in force, 
such rates are just, even though they may be unreason- 
ably low. That is to say, they are just in their applica- 
tion to the service rendered to that community; yet 
they may bear an unjust relation to the rates enforced 
by the same carrier upon other communities ; as where 
the normal increase of rates for distance is disregarded. 
This is a discrimination so obvious that it has power- 
fully affected public opinion and legislative action with 
reference to the regulation of railroad rates by law. 

Discrimination of this kind between communities 
induced the provision in the Interstate Commerce Act, 
known as "the long and short haul clause," which pre- 
scribes that no greater charge shall be made for trans- 
portation "under substantially similar circumstances 
and conditions, for a shorter than for a longer distance 
over the same line in the same direction, the shorter 
being included within the longer distance." It is 
apparently unjust that goods to or from one commimity 
should be carried past the warehouse doors of another 
commimity at a lower rate than is required of that com- 
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munity for an identical service for a shorter distance, 
and such discrimination becomes a practical grievance 
when business is thereby diverted from the one com- 
munity to the other. But the carrier says, ** What shall 
I do? I must either accept the same rate from the 
other community that is offered by my rival or I lose 
the business/' 

This view has been accepted by the United States 
Supreme Court in its interpretation of the long and 
short haul clause as applicable to a case of this kind, 
but with the limitation that the competition relied upon 
be not artificial or merely conjectural, but material and 
substantial. A substantial competition might be re- 
garded as one that exists despite the will of the carrier 
as opposed to an artificial competition or one which the 
carrier had been instrumental in establishing, while a 
material competition would be one that could be shown 
to have seriously deprived the carrier of traffic at the 
normal rate, and not merely conjectural in its effects 
upon that traffic. 

The question as to what is unjust and unreasonable 
as to relative rates affected by competitive discrimination 
between communities has assumed gigantic propor- 
tions with the growth of interstate traffic. It has 
passed beyond a matter of rates between cities, even as 
between such centres of commerce as Boston, New 
York, and Philadelphia, or as between Chicago, Cin- 
cinnati, and St. Louis ; until differences of this character 
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have become sectional, involving the subject of relative 
rates from the Eastern and from the Western Middle 
States to the South, or from the Atlantic Coast cities 
and from the Mississippi Valley cities to the Pacific 
Coast, or as to the export traffic from the Mississippi 
Valley either via the Atlantic Coast or via the Gulf 
Coast ports. This is the field in which the regulation 
of rates by law is sought to be applied in the interest of 
the general public as distinguished from the individual 
shipper. 

Deductions from the cost of service as to the average 
cost of moving freight per ton-mile may be of interest 
to the political economist and in providing a standard 
for the reasonableness of rates for distance, but, as I 
hope that I have shown, they are of little direct assist- 
ance in ascertaining the reasonableness of the charge 
for the service rendered in a specific transaction. As 
a fact, railroad rate-making, in the strict sense of the 
term, is a thing of the past. The railroad freight tariffs, 
that is, the general schedules of rates and classifications, 
were made long ago. They have their origin in turn- 
pike tolls and in the charges paid to carriers by land 
and water. They are not based upon theoretical con- 
siderations, but upon experience — the sad experience of 
carriers bankrupted by mistaken views as to the cost 
of service and the effects of competition. They are the 
solutions of myriads of transportation problems fought 
to a conclusion in railway warfare, and are the result 
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of interaction between the development of transporta- 
tion by rail and of the material resources of our country, 
so that the two fabrics are closely knit together. The 
basis of the one cannot be disturbed without afifecting 
the basis of the other. This proposition must be 
recognized even in a discussion of the power of a legisla- 
ture to make rates, such power being limited by the 
vastness and intricacy of the network of railroad tariffs 
that enmeshes our interstate and international traffic. 
I will sustain this assertion by a single illustration. 
The tariff on cotton goods from mills in the South to 
Northern and Western points required the concurrence 
of 160 separate corporations. This tariff covers rates 
from over 300 points of shipment to 6600 points of 
destination; so that provision is made for 1,980,000 
variations in shipments from different factory towns to 
different markets. This special tariff relates to twelve 
kinds of cotton goods; so that the total number of 
possible permutations of rates in this one tariff amounts 
to nearly 24,000,000. Of course it would be imprac- 
ticable to print each of these permutations separately. 
They are, therefore, grouped under a system of index- 
ing that provides for all these permutations in the actual 
number of 72,000 rates given in separate figures in a 
tariff of 140 pages. Yet this is not all. These rates 
are joint rates ; that is, they are to be divided between 
the several carriers in each of a number of competing 
lineS; with no less than five distinct carriers in each line ; 



132 RAILWAY CORPORATIONS AS PUBLIC SERVANTS 

and as there are 160 corporations partaking in one or 
more of these divisions, the mind inexperienced in 
rate- making becomes bewildered in the attempt to grasp 
merely the complexity of such a system of rates. 

But this explanation applies only to a tariff on a 
special class of goods from a few Southern States. 
There are similar tariffs by himdreds in use in different 
parts of the country, devised to accommodate specific 
manufacturing or commercial interests, and, in com- 
piling these tariffs, there are differing circumstances 
and conditions of competition to be considered. For 
instance, in making freight rates between interior points 
north of the Potomac River and the South Atlantic 
region, in order to equalize the through rates by the 
different competing routes, there is applied a system 
of what are known as "arbitraries," which alone fill a 
book of over 200 pages. These arbitraries are fixed 
amounts which certain parties receive irrespective of 
distance ; as, for instance, compensation to the owners 
of costly bridges over great rivers, like the Mississippi 
at St. Louis, or of certain connecting or belt lines around 
great cities. Such arbitraries are first deducted from the 
total rate before the remainder is proportionately distrib- 
uted among the other parties to the contract of carriage. 

When we consider that this system of special rate- 
making is in effect all over the United States, and that 
changes in many of these special tariffs are almost daily 
demanded in the changing conditions of commerce, 
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we can comprehend that it is impossible for rates to 
be made by statute. Legislatures have delegated this 
function to commissions of men learned in anything 
else than rate- making. Such commissions have entered 
upon their duties without previous comprehension of 
the gravity of the work intrusted to them, and without 
an appreciation of the results which follow from hasty 
action on a superficial view of alleged injustice or 
unreasonableness in rates. They have arbitrarily 
diminished one or more rates, assuming that it was 
merely the railroad companies that would be unfavor- 
ably afifected by their action, and, to their surprise, they 
have often found that in diminishing a single rate, 
perhaps within a limited area, they have seriously dis- 
turbed the equilibrium of commercial competition in 
a far wider region. Disturbances of this character also 
arise from the independent action of the many com- 
missions engaged in regulating rates within the borders 
of as many different States, thereby affecting interstate 
traffic that is not directly under their control. 

I do not wish to be understood as decrying the im- 
portance and value of the regulation of rates by a com- 
mission ; nor shall I enter into any argument as to the 
constitutional powers and authority of such a body. 
I seek to enforce primarily the proposition that the 
reasonableness of a rate is an abstraction where rates 
are freely regulated by competition, — an abstraction 
of so little practical value in its application to the com- 
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pensation for the service rendered by railroad companies 
that, where competition exists, it may be disregarded. 
What is wanted is the intervention of the law and of its 
administrators to regulate the relative incidence of rates 
upon communities that enjoy the competition of rival 
carriers and upon those which do not, but which are 
limited to the service of a single carrier, — conditions 
which I have already defined as conditions respectively 
of contract and of status. 

If I have enlarged upon the vastness of the field in 
which discrimination between communities is active, 
and upon the intricacy which enmeshes the commerce 
of these communities with the incidence of railroad 
tariffs, I have not done so with the intention of main- 
taining that these are difficulties which are insuperable 
in an attempt to regulate this relative incidence of rates 
in the interest of the general public. I have only stated 
these facts as premises on which to found an argument 
as to the manner in which the powers and authority of 
the Interstate Commerce Commission might be usefully 
asserted in the public interest with reference to dis- 
crimination between commimities. 

In considering discriminations of this character, the 
Commission has not to be concerned so much with the 
reasonableness of rates in themselves as with their just 
relation to each other. Taking the simplest form of 
discrimination, that defined in the long and short haul 
clause of the Interstate Commerce Law, where there is 
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the same or a lesser charge for an identical service over 
a longer distance, the shorter being included in the 
longer haul, what justification is there for the lower 
charge for the greater service? If the circumstances 
and conditions be identical, there is none. But no 
such case will arise, for the railroad company will 
always demand its maximum rate in such a case. 
Where complaints of this character are made, it will 
seek to justify its rates by the assertion that the circum- 
stances and conditions affecting the service are not 
substantially similar in the two cases. This is the issue 
which the Commission is called on to determine, and 
its determination is aided by the principle laid down 
by the Supreme Court "that the competition relied 
upon be not artificial or merely conjectural, but material 
and substantial." 

What is material competition, if it be not that which 
deprives a railroad company of the power to fix its own 
compensation for the service performed? — and such 
material competition can only exist where the shipper 
is free to bargain with two or more carriers. What is 
substantial competition but that which has its founda- 
tion in the natural environment that makes competition 
not only possible, but inevitable ? Material competition 
may, therefore, be looked upon as a condition, and sub- 
stantial competition as a circumstance which justifies 
discrimination between communities, and the matter of 
the existence of such competition was clearly placed in 
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the power of the Commission to determine under the 
Interstate Commerce Law. 

But if it were found that the competition of this 
character did exist, it was not so clearly within its 
authority to fix the extent to which such competition 
should affect the relative adjustment of the competitive 
rate with the rates of the communities that were com- 
plaining of its injurious effects upon their welfare. 
The Supreme Court decided that the disparity in rates 
produced by actual ompetition was not prohibited, 
"so long as the low competitive rate is remimerative 
to the carrier and the non-competitive rate is reasonable 
in itself." This ruling of the court was looked upon by 
the Commission as inadequate to the proper correction 
of transportation abuses, and it does seem inadequate 
for the redress of the grievances imder which the non- 
competitive community feels that it is suffering, when 
applied to a specific transaction. If it means anything 
in such a case, it is that the carrier must not fix a com- 
petitive rate below the cost of the service rendered in 
the particular instance. This opens up a bewildering 
vista of abstract mathematical problems as to the 
variation in the cost of each particular service from 
the average cost of the whole service performed by the 
railroad company, to which each theorist will offer a 
solution, and none of them will be of practical assistance 
in the application of the ruling of the court to the par- 
ticular case. 
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Yet where there is an actual grievance of this kind, 
it should be either capable of a remedy or of a pallia- 
tion. The competiton may be merely conjectural, 
if it cannot be proved that it has ever seriously affected 
the revenues of the railroad company; and if the 
commission finds this to be the case, it should have the 
authority to require that the normal rate should be 
applied to such traffic. Or it may be found that the 
competition is in fact not due to natural circumstances 
of environment, but to artificial circumstances created 
by competition between the railroad companies them- 
selves, as at interior railroad junctions, dependent 
solely upon railroads as means of transportation. 
Cases of this kind are not easily dealt with. An 
attempt to apply the normal rates to the traffic of 
communities which have long enjoyed the advantages of 
relatively lower rates under artificial competition will be 
as vigorously resisted when enforced by law as when 
maintained by agreements kmong the railroad companies. 
Although the competition may be that defined by the Su- 
preme Court as artificial, it has acquired substance by 
prescription, as it were, and the Commission will have 
to recognize its existence as material and substantial. 

But if the Commission be powerless to determine 
that the low competitive rate is unremunerative to 
the carrier, it may still determine that the non-com- 
petitive rate is unjust as applied to the business of the 
community that is suffering from the resulting dis- 
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crimination, and that not by a standard of the relative 
cost of the service, but by the relative effect upon its 
business, which it is now within the power of the 
.Commission to palliate within reasonable limits. 
The conditions prevailing at a natural competing 
point diminish in influence as they radiate from such 
a centre. The railroad companies admit this when 
they so adjust their local rates from a point of com- 
petition as not to permit the competitive rates to divert 
business to that point which would afford them a greater 
revenue, if brought from another place. In the inter- 
est of the community which is losing business by such 
discrimination, this principle should be applied in 
the reverse direction. The maximiun rates at local 
stations should diminish as the business of those 
stations is brought within the zone of influence of 
competition. The rates should be less, the nearer 
the local station is to the competing point, in such 
a ratio that the difference in the rates alone will not be 
sufficient to divert business from the local station to 
the competing point. It is practicable for the inter- 
ests of non-competitive communities to be protected 
to this extent, and under the increased powers of the 
Interstate Commerce Commission, under the law as 
amended in 1906, it has the authority to palliate, if 
not entirely to remedy, the most serious grievance 
which the small communities suffer from competitive 
discrimination in railroad rates. 
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In the wider field of competitive discrimination to 
which reference has already been made, the extent 
to which the regulation of rates by law may be use- 
fully exerted in the general welfare is not so apparent. 
The grievances of which communities complain as the 
result of competitive rates may not be altogether at- 
tributable to that cause, or it may not be a question 
which involves the interest of the consumer, but one 
as to which of two rival centres of distribution shall supply 
his wants. For the Commission to intervene directly in 
such cases would expose it to accusations of partisanship, 
while the enlarged powers recently delegated to it may 
be more usefully exerted for the public good in the 
investigation of circumstances and conditions that have 
given rise to the objectionable discrimination. 

In the previous lecture I suggested that a rate based 
upon the total cost of service could be nothing else 
than the standard of an average rate for an average 
service, and I applied that standard to the determina- 
tion of a reasonable rate for such a passenger service 
as would meet the requirements of the travelling public 
in general. In this lecture I have taken the position 
as to freight rates that, where competitive discrimina- 
tion exists, the public welfare is not involved in the 
reasonableness of rates established by bargaining 
between carrier and shipper, except as to securing 
publicity and the uniform application of such rates 
to shipments imder like conditions. 
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It is in the eflFect of such competitive discrimination 
upon non-competitive communities that the sovereign 
power is called upon to intervene, in order that justice 
may be done in the application of such maximimi 
rates to the business of these non-competitive com- 
munities as will not be relatively unjust, in comparison 
with the rates in existence where competitive dis- 
crimination exists. In recognizing only the relative 
justice of two or more rates, this line of argument 
ignores the reasonableness of any specific rate in itself ; 
and it may be asked if this matter of the reasonable- 
ness of a rate, as based upon the cost of service, should 
have no weight in the adjustment by law of the com- 
pensation of a common carrier by rail. 

I have endeavored throughout this discussion to 
enforce the proposition that the cost of the service 
alone is inapplicable in fixing the proper compensa- 
tion for the service rendered in any specific transaction, 
because of the impracticability of determining what 
the cost really was for the performance of that specific 
service; that what had been ascertained in fact was 
the average cost per ton-mile for the performance of 
the entire freight service of a railroad company for 
a certain period; and I asked how such information 
could be utilized in determining a reasonable rate 
upon a specific shipment. At most, it but aids in 
arriving at a standard as to the reasonableness of the 
compensation received in gross for the entire service 
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rendered. As was shown in the discussion of passage 
rates, it may be utilized in arriving at an average rate 
for an average passenger service; and so it may be 
utilized in arriving at the average rate for an average 
freight service per ton-mile, if it can be shown that 
there is any such average service which is actually 
rendered. 

If there be any freight service that may be looked 
upon as an average service, it must be rendered in 
the transportation of some commodity which in weight 
and bulk constitutes an average percentage of the 
total traffic, and which is not susceptible of the dis- 
tinctions as to inherent quahties, manner of packing, 
and insurable value, which affect the classification of 
most commodities for transportation by rail. At 
the same time, it should be a commodity in such 
general use that fluctuations in its price would not 
merely affect a class of users, but would exert a gen- 
eral and profound influence upon the public welfare. 
In seeking for a commodity that would fulfil these re- 
quirements, our attention is directed to the commodity 
of coal, and particularly to bituminous coal, as being 
so distributed over our national area that it may be 
supphed to most communities within the range of the 
average haul of the total traffic of our entire railroad 
system. 

If these premises are correct, we have in bituminous 
coal a conmiodity to whose transportation may be 
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applied the average cost of service for an average haul, 
and the reasonable rate may be based on the average 
cost of the service per ton-mile by eliminating the 
elements of equipment, other than motive power, 
and of receipt and delivery. For it is practicable to 
have the coal transported in private cars received and 
delivered on private tracks, and loaded and unloaded 
by the owner. With the elimination of these factors 
from the problem and the requirement that the train 
shall be loaded to the tractive power of the locomotive, 
it should be practicable to arrive at a reasonable rate 
per ton-mile for transporting a train-load of bitiuninous 
coal from the mine to the consignee's side-track, in- 
cluding the return of the empty cars. This proposi- 
tion is further simplified by the impending separation 
of the mining industry from the transportation service, 
as required by the recent amendment of the Interstate 
Commerce Law. 

This amended law, known as the Railroad Rates 
Act, exhibits a tendency to more extensive regulation 
of the character of the public service rendered by the 
railroad corporation engaged in interstate traffic, as 
well as of the compensation for the performance of 
that service. The importance of this matter warrants 
the separate consideration which will be given to it in 
the succeeding lecture. 



CHAPTER Vn 

THE BEASONABLENESS OF RAILWAY RATES 

A RAILROAD corporation, by the provision of its char- 
ter, undertakes the carriage of persons and property 
between certain places. These undertakings are per- 
formed by contract with each passenger or shipper, 
and the terms of such contracts are deiSned either by 
conunon law or statute, or by special agreement. How- 
ever defined, the contract of carriage includes an 
obligation either expressed or implied, that the person 
or property shall be delivered at destination in the 
same condition as received, except as aflFected by in- 
herent quahties or by causes beyond the carrier's 
control. This statement is sufficient to indicate that 
safety is the primary requirement in railway trans- 
portation. It is a requirement inherited from the 
contract of the carrier by turnpike, and has been en- 
forced upon railroad companies with increasing strict- 
ness, both by courts and legislatures. 

But this requirement has been enforced mainly 
in the interest of the individual passenger or shipper; 
enforced by the imposition of verdicts for damages 
arising from overt acts, and which served only indirectly 
to prevent their recurrence. It is this distinction 
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that is observed in the service rendered by a raihx)ad 
corporation ; in so far as it is a matter of contract for 
a specific transaction, the company is responsible 
directly to the other contracting party. Its respon- 
sibility is not measured by the extent of its negligence, 
but by the consequences. Let it be never so negligent, 
it goes scot free if, through the goodness of God, the 
lives or property intrusted to its charge escape un- 
scathed. It is only after some tragic catastrophe 
has aroused popular indignation that the attention 
of the sovereign authority is directed to such events 
as matters affecting the public welfare, and steps then 
are taken to prevent their recurrence. 

The primary duty of the railroad corporation in 
the performance of its service to the public is to safe- 
guard the lives and property that it has contracted to 
transport. The judicial power of the State is exerted 
to penalize the failure to discharge this duty as measured 
by the consequences to individuals, and so the executive 
authority may be invoked to avert such consequences 
from the people in general by the exercise of the police 
power inherent in all organized governments. Since 
that power is to be exerted in the general interest, 
it may be extended to the protection of other persons 
than travellers or shippers, to the safety of persons 
on the public highways or entering otherwise upon 
railroad property, or to matters affecting the health 
or comfort of the conunimity. 
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These purposes will not be accomplished merely 
by prescribing regulations. These are not self-acting, 
but must be enforced by efficient inspection, and it 
is not saying too much to assert that the character of 
the inspection is of more importance than that of the 
regulations. The railroad officials and employees 
know far more about the defects of their own organiza- 
tion, equipment, and appliances than any outside 
party can possibly know, and, while they may render 
a lukewarm obedience to such regulations, they will 
take measures in anticipation of a close and sharp 
inspection which will go beyond the letter of any 
regulations that could be devised by government 
officials. What the railroad managements respect 
is the criticism which follows upon letting the light in 
on their deficiencies, and, for this reason, prompt 
publication of the reports of competent inspectors 
would secure far safer service than by merely pro- 
mulgating bureaucratic regulations. The eflFect of 
the reports of the inspectors of the British Board of 
Trade in securing safety in railway travelling bears 
out this assertion. 

It will be admitted that this must be the case when 
one considers the means by which railroad transpor- 
tation is effected, — the roadway, the equipment, and 
the movement of trains. In each of these departments 
many instrumentalities must be efficiently coordinated 
to bring about safety in operation. In each of these 
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instrumentalities, many devices, appliances, and pro- 
cesses are employed to that end, and slight defects 
in minute parts or the neglect of secondary details in 
operation may lead to disastrous results. Terrible 
catastrophes have ensued from a defective rail-joint 
or wheel, or from momentary inattention to signals. 
The efficient causes in some of these cases may have 
been so obscure as to have escaped the closest inspec- 
tion, not only before but after the occurrence; but 
most of the so-called railroad "accidents" are not 
accidents at all in the correct meaning of the word, 
for they may be traced to defects in the plant or to 
inattention in its operation. 

In tracing these train "accidents" to their ultimate 
causes, the closer and more intelligently the investiga- 
tion is conducted, the more beneficial will be the result. 
If it take the form of a coroner's inquest in which the 
immediate purpose is to fix the responsibility for a 
homicide upon some individual, the other and more 
important purpose, so far as the public welfare is 
concerned, will be defeated; for every person who 
has been in any way connected with the aflFair will 
strive to conceal what he knows or thinks about it. 
If the investigation of a train accident were directed 
to finding out the cause, rather than to fixing the blame, 
the persons privy to the circumstances would be much 
freer in giving their testimony and in expressing their 
opinions ; and after all it is more essential to the public 
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to prevent the recurrence of such casualties than to 
send some individual to the penitentiary. We have 
also to recognize that in very few instances can a jury 
be induced to convict a railroad employee of criminal mis- 
conduct, although the same jury would mulct the railroad 
company in heavy damages for the consequences of 
that very employee's negligence. 

It is advisable, too, that irregularities in train service 
which have been without serious consequences should 
be looked into, as their causes may be ascertained 
and remedied before they result in disaster. It is 
just here that efficient inspection may be of the greatest 
benefit. It is a work that the railroad companies 
should do for themselves, but which they neglect. 
Only after a catastrophe do they usually wake up to 
the necessity for closer inspection. After a derailment 
at a switch it is apparent that the appliance is in- 
efficient, or, after a rear collision, it is found that a 
danger-signal was so placed as to be obscured by some 
other object, or that some rule intended to preserve 
a safe distance between trains had been habitually 
disregarded under pressure of traffic. 

What is lacking in railroad service and should be 
insisted upon by the State is efficient supervision by 
inspectors who are independent of the operating 
officials, and who report directly to the board of directors. 
The responsibility for good service would then be 
placed upon the superior authority, which could not 
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plead ignorance. This is the course pursued in 
military service when the purpose is to destroy life; 
why should not the same course be pursued where the 
purpose is to protect it? 

In no respect can inspection be more serviceable than 
in the enforcement of discipline among the army of 
employees whose ofl&ce it is to transport the people and 
the products of the country. To accomplish this oflBce 
successfully, discipline is as essential as in a militant 
organization. With the growth of trafl&c, the extending 
area of operations, and the increasing number and speed 
of trains, there should be a higher standard of discipline. 
Yet a resistance to reproof or to a penalty for disobedi- 
ence of orders or for neglect of rules, a mutinous ten- 
dency, a disposition to oppose the interests of the com- 
pany in matters indifferent to the employee, have been, 
it is to be feared, encouraged by labor organizations 
whose more immediate purpose is to advance the pe- 
cuniary interests of their members. If this spirit is 
to prevail, the maintenance of that discipline will be 
imperilled, which is as essential for the safety of em- 
ployees as of the passengers intrusted to their care. 

The people in general have an interest in the enforce- 
ment of discipline which is brought home to every one 
who has been an eye-witness to a train wreck, or per- 
haps a bodily sufferer from one. It is safe to say that 
in a majority of cases the immediate cause has been the 
neglect of duty of some employee. The railroad com* 
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pany may invest millions in bridges, rails, signals, and 
equipment of the most approved design and construc- 
tion; the management may keep up with the times in 
the adoption of devices and rules for the protection of 
trains, and yet all this expenditure, all this care and 
forethought, may be neutralized by the laziness or reck- 
lessness of an employee, and a fearful disaster ensue. 
Then a storm of public indignation is directed against 
the corporation for its failure to perform its first duty 
in the exercise of its functions as a public servant. In 
so far as that failure may have resulted from the mis- 
conduct of an employee, he usually escapes any per- 
sonal penalty beyond dismissal from the service, and 
does not share in the obloquy which attaches to the 
management. 

Here it is that public opinion should come to the 
support of that management. Let its powerful ex- 
ponent, the press, blame the president and board of 
directors who have been niggardly in expenditure or 
who have retained incompetent officials; let it in- 
veigh against the manager or superintendent who has 
personally failed in his duty; but let it also include in 
its invective the employee who, knowing what is required 
of him, has failed to perform it. Legislation should aid 
in this work. The code of train rules should have 
approval as police regulations. An infraction of them 
should be penalized. It would not be necessary for 
the penalty to be severe, but that it should be speedily 
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and justly inflicted. In no way could the press of this 
country do more to insure the safety of raikoad travel 
than by insisting that a violation of train rules should 
be punishable by law. 

The service of a railroad company in the performance 
of a contract of carriage should not be regulated alone 
by the negative obligation that the person or property 
shall be delivered at destination in the same condition 
as received. It includes the positive obligation that 
the service shall be performed with due diligence. This 
would seem to be an obligation secondary only to that 
of providing for the safety of the person or property in 
transit. It is the claim most prominently set forth in 
lauding the part played by railroads in furthering mod- 
em civilization that they have virtually annihilated 
time and space in the transmission of persons and things. 
Yet this claim is founded rather on what railroads can 
do than on what railroad corporations have done. 
Managements boast of the accomplishment of occa- 
sional feats in breaking a record, although their average 
performance may fall far short of the standards which 
they have thereby set up for themselves. 

It may be of some advantage to a few individuals to 
be whisked between New York and Chicago promptly 
in eighteen hours ; but how does such a feat contribute 
to the welfare of the general public who are held up at 
hundreds of local stations that this flyer may dash past 
them on time? This is not the proper standard of the 
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duty of a railroad corporation as a public servant. 
That standard should be fixed for the average service 
rendered to the great body of travellers for the average 
fare. When a railroad corporation holds out certain 
promises to the general public as to the time of its 
ordinary trains, it should be held to a compliance with 
those promises as well as to the promise which it makes 
as to its rate of compensation for that service. It 
should not be permitted to evade that obligation by a 
conventional preamble to its advertised time-tables 
that the company does not undertake to conform to 
the schedules therein advertised. Whatever the rail- 
road company undertakes as a public service, that the 
administrators of the law should hold it to. If it can- 
not run its local trains regularly and promptly at an 
average speed of thirty miles an hour, let it reduce that 
speed to twenty miles an hour. The general welfare 
will be all the better served if the masses can rely upon 
reaching their respective destinations promptly at the 
advertised hour ; and undoubtedly this imdertaking on 
behalf of the general public would be more satisfac- 
torily performed if the long-distance travellers on the 
high-speed trains were not given preference over the 
humble wa3rfarers between local stations. 

Such subrogation of the rights of the many to the 
convenience of the few is essentially in disregard of the 
public service due by a railroad corporation. It can 
be remedied by insisting that a railroad company has 
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not fulfilled its contract with the individual traveller 
merely by delivering him at his destination safely ; but 
also that he should be delivered there at the appointed 
time. K the contract of carriage included a provision 
for refunding a percentage of the fare commensurate 
with the delay of the train in arriving at its destination, 
a remedy would be found for this public grievance 
which would be self-acting and would result in a marked 
improvement in the average service rendered by rail- 
road corporations. Lest this suggestion should be 
viewed as an innovation for which there is no precedent, 
it may be mentioned that it is but the application in the 
interest of the general public of a rule established by 
the railroad companies themselves to popularize their 
high-speed trains between New York and Chicago. 

The requirements as to safety and due diligence which 
are obligatory in the passenger service of a railroad 
company should apply with as much force to its freight 
service. The prevention of injury to property is not 
so important as where life is imperilled, since it is prac- 
ticable to replace or pay for lost or damaged shipments. 
Claims of this kind may be readily prosecuted by the 
consignee under the law of common carriers, where the 
contract for carriage is confined to a single railroad 
company. The case is different where the contract 
is for continuous carriage over the lines of several cor- 
porations which, xmder the common law, are not jointly, 
but severally, liable unless by special contract. In such 



THE REASONABLENESS OF RAILWAY RATES 153 

cases railroad companies may restrict and minimize 
their respective obligations until it becomes difficult to 
fix the liability, and each of the carriers involved in the 
transaction is able to evade its responsibility xmder the 
common law. 

Legislation in many of the States has been directed 
to broadening the powers of the court as to this matter 
and in stopping up the holes into which the railroad 
companies retreat to avoid the settlement of these so- 
called "line" claims; but no protection was thereby 
aflforded to interstate shipments. In the recent amend- 
ment of the Interstate Commerce Act, Congress has 
provided a remedy by making the initial carrier directly 
responsible for the performance of the service to destina- 
tion, leaving that carrier to fix the responsibility among 
the several carriers parties to the contract. The car- 
riers, under a joint contract, are still left free to limit 
their liability by special agreement in other respects 
than as to the consequences of their negligence, and this 
brings us around to a consideration of their positive 
obligation as to the observance of due diligence as com- 
mon carriers, as well as in the passenger service. 

In estimating the importance to the general public 
of due diligence in the performance of their freight 
service, we must think of the vast tonnage continually 
in transit over our railroads and of its enormous money 
value. It is probable that of the 1,800,000 cars which 
constitute their freight equipment, one-half is usually 
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in profitable service, and that the contents of each loaded 
car might be fairly valued at $500. On this valuation 
there is property to the amount of $450,000,000 daily 
in transit over the railroads of this country, and, esti- 
mating the net profit from the turnover of this capital 
at 12 per cent per annimi, there would be an average loss 
of $180,000 in profits for each day lost in transit of the 
total railroad tonnage, or $54,000,000 per annum. On 
many lines of high-priced commodities, the loss would 
be far greater. 

Let us now average the speed of a freight train at 
25 miles per hour, or 600 miles per day, and the average 
mileage made by the entire freight equipment of our 
railroad system at 25 miles per day; and we see that 
there is a difference of 575 miles between the possible 
service that a freight car could render and the actual 
average service. In other words, it is possible for a 
freight car to render twenty-four times better service 
than is actually the case. But to state the proposition 
on a far more moderate basis: if the average railroad 
service were accelerated to one hundred miles per day, 
there would be a saving of three days in transit, or of 
interest on the idle capital invested in their tonnage 
amounting to over half a million dollars in every four 
days, or something Uke $37,000,000 per annum. 

What becomes of the boasted annihilation of time 
and space in transportation by rail, if the average 
service of a freight car is not more than 25 miles per 
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day or about one mile per hour? The trouble is not 
with the plant, but with the management, and the 
people have the right to better service ; that is, to better 
average service for the average freight rate. This might 
be secured by a regulation which would not have to be 
enforced in the courts, but which would be self-acting, 
or with the rebate from the average fare suggested in 
cases where the passenger trains were not kept in their 
advertised schedules. 

The average service of 25 miles a day for a freight car 
includes the time occupied in loading and imloading 
its contents. The average detention of 5,690,000 cars 
as taken from the records of the car service associations 
was 1.83 days; of which, consignees were responsible 
for 1.45 days and the railroad companies for .38 of a 
day, which represents delays in switching yards in mak- 
ing up trains. It would not be unreasonable to expect 
a railroad company to receive a shipment, transport it 
25 miles, and have it ready for delivery at destination, 
all within 24 hours, and once the train is in motion, the 
range of delivery might be extended 100 miles for each 
succeeding 24 hours. 

The whole merchandise traffic out of London is 
delivered throughout England between four o'clock one 
afternoon and nine o'clock next morning. This is a 
house-to-house delivery which is performed with such 
regularity that tradesmen in the provinces do a large 
part of their ordering by telegraph, and thus avoid keep- 
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ing much of their capital from lying idle in superfluous 
stock. How can we maintain that our railroad manage- 
ment is better than that in Great Britain, when we con- 
trast the safety and promptness of the train service in 
the two countries? As stated above, the fault is not in 
the plant. 

One of the trunk lines advertises a special freight 
service between New York and Chicago in 60 hours, 
and for many years another line has accomplished this 
distance regularly in 53 hours with a train loaded with 
freight by an express company. A banana train of 
31 cars was heralded as making the time from New 
York to Minneapolis in 63 hours. Yet this was only 
at an average speed of 20 miles an hour. An official 
of one of the transcontinental roads stated to the Inter- 
state Commerce Commission that it required 10 days 
to move freight 250 miles on that road, yet, under the 
spur of political pressure, he moved two trains of coal 
of 40 cars each 297 miles in 18 hours. 

These facts go to show that the public can secure 
better freight service, if it be insisted upon. The way 
to get it is not by investigation of complaints and the 
finding of a commission enforced by damage suits in 
the courts. This is but a remedy for individual cases. 
What is wanted is a preventive in the general interest. 
This can be accomplished automatically by requiring 
a provision in the freight receipt that all freight shall be 
ready for delivery to the consignee within a specified 
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time after the date of that receipt. For instance, 
that within 25 miles of the point of shipment, the 
delivery should be made within 24 hours, and, for 
each additional distance of a hundred miles, 24 hours 
should be added for the delivery. To the extent that 
there was a delay in the delivery there should be a pro- 
portionate reduction in the compensation for rendering 
the service. As this enforcement of a time clause in 
the contract for carriage is intended to be in the interest 
of the personal public, it should only apply where ship- 
ments were received and delivered at the railroad com- 
pany's freight stations. Contracts for transportation 
of freight loaded by the shipper and unloaded by the 
consignee stand on a different basis, as they are more 
in the nature of specific transactions into which bar- 
gaining may enter, and the general public is only inter- 
ested in so far as it may be xmfavorably affected by the 
unnecessary detention of cars for the convenience of 
consignees. This is a grievance to the people generally, 
as well as to the railroad company. Its magnitude may 
be measured by a statement attributed to an official of 
the Pennsylvania Railroad Company, that if the average 
detention of cars on its lines by consignees could be 
reduced by one hour, the saving in car service would 
be equivalent to an addition of ten thousand cars to 
the equipment of that company. 

Opposition to the insertion of a time clause in the 
ordinary freight receipt will be instigated by the express 
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companies which have become wealthy and powerful 
by gt«^<^iinning to ensure the speedy service which the 
railroad companies are capable of rendering, but decline 
to imdertake. They are encouraged in evading their 
duty in this respect by the fact that they receive greater 
net profits from their percentage of the high rates de- 
manded by the express companies than from rendering 
the same service directly to the public at their ordinary 
rates. In no other coimtry has the intervention of a 
third party in the public service rendered by a railroad 
corporation attained such magnitude. So long as our 
railroad companies refuse to make the house-to-house 
delivery, which is part of the ordinary service of the 
British railway companies, there is here a useful office 
for the express companies as forwarders, and their in- 
vasion of the field before occupied by letters of credit 
and by postal money-orders with their travellers* checks 
is an example of the triumph of enterprise over the 
inertness of bankers and of government bureaucrats. 
But they should not be permitted by combination with 
the railroad managements to place an additional bur- 
den upon the people in general for the service which 
the railroad companies, as public servants, rightfully 
owe them. 

In addition to the requirements as to safety and de- 
spatch, the railroad corporations as public servants 
should also perform their duty with a proper regard 
for the convenience and comfort of those whom they 
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serve. In the government regulations of this service 
there has been an increasing attention paid to the 
requirements as to publicity with respect to rates, and 
there might be more publicity as to the movement of 
passenger trains, — not only as to the extent of delays, 
but as to the probable time of arrival of delayed trains 
at intermediate stations. Proper arrangements for 
sanitation, heat, and ventilation of passenger stations 
and trains is another matter that might be left less to 
the will or caprice of railroad managements. The 
proper standard to be set with respect to such matter 
should be that whatever matter essential to his usual 
convenience or comfort the average traveller is unable to 
provide for himself while on a journey, that matter the 
State should have provided for him by the railroad corpo- 
ration. This does not apply to the provision of luxuries 
for commodious ease, as in the trains de luxe. Such 
accommodations are only to be expected where there 
are travellers in sufficient numbers who are willing to 
pay the price asked for them. But if it be part of the 
duty of government to see that cattle are transported 
comfortably, and that suitable provision is made for 
them to be fed and watered, surely as much may be 
asked for such of the sovereign people as may be 
similarly intrusted to the care of railway corporations. 
The necessary requirements as to safety, convenience, 
and despatch in railroad transportation must vary with 
the character of the service and primarily with the 
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speed of trains. The same rules as to movement of 
trains, train signals, and character of road-bed, road 
crossings, and equipment, which would be essential in 
a service conducted at a speed of 60 miles an hour 
would be unnecessary where a speed of 15 miles per 
hour was never exceeded. This consideration leads to 
the suggestion of the classification of railroads accord- 
ing to the character of service which their respective 
managements voluntarily imdertake to render. If a 
railroad company advertises even a single train at a 
schedule speed of 50 miles an hour, its line should be 
suitably equipped, and such service should not be per- 
mitted until that fact had been established by inde- 
pendent inspection and publicly annoimced by the 
proper officials of the State. Such precautions are 
urgently required at this ver)' time when there is a 
growing tendency to utilize the high speed attainable 
with electricity on roads constructed and equipped for 
operation by steam. 

The ideal road for electric motors should be as straight 
as possible, sharp curves being more objectionable than 
heavy gradients. Crossings at track level should be 
absolutely eliminated ; the entire line should be covered 
at suitable distances with automatic signals, with which 
every switch should be interlocked. In fact, it is prac- 
ticable to use switching appliances by which the main 
line rails remain unbroken, and the possibility of casu- 
alties from defective switches would thereby be alto- 
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gether obviated. Trains at slow speeds making fre- 
quent stops should not run on the same tracks with 
express trains, and this requirement would only permit 
electric motors on a four-track road. The passenger 
equipment on such a road should be provided with 
the best power brakes and with safety vestibule plat- 
forms from the tender to the rear car, and should be as 
far as possible so constructed as not to fly into splinters 
and be set on fire in case of derailment. 

If the roads constructed and equipped for train service 
at the highest attainable speed were placed in the first 
class, then roads operated by steam at a speed exceed- 
ing thirty miles an hour, and not to exceed sixty miles, 
should be placed in the second class. Roads of this 
class should be double-tracked, and operated under 
the manual block system of signalling. All roads 
advertising no passenger train schedules over thirty 
miles an hour should be in the third class. As such 
roads would be single-tracked, they should be held 
strictly to the code of train rules recommended by the 
American Railway Association for use upon single-track 
roads. All industrial roads would be placed in the 
fourth class. They should not be permitted to trans- 
port passengers, and should be held to the requirements 
of safety with reference to employees. 

The classification of railroads as here briefly outlined, 
in which the graduation is based upon the requirements 
as to safety, convenience, and despatch, relative to the 
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speed of trains, would greatly facilitate the regulation 
of the public service which they render, and, at the same 
time, would minimize the interference of government 
officiak in operating details. It is the establishment of 
standards for the character of the service which each 
corporation voluntarily undertakes to perform, and it 
prevents the undertaking of high-speed service by com- 
panies which are not prepared to perform it in accord- 
ance with the requirements which the public have a 
right to expect. If the railroad companies were held 
to such standards by eflBcient inspection, the executive 
authority of the State would thereby be beneficially 
exerted in the general welfare for the prevention of 
unsafe and objectionable railway operation, as its 
judicial authority is invoked to penalize the conse- 
quences of such operation. 

No government regulation, however, will secure to 
the people the railway service to which they are entitled, 
which does not include a regulation of the relations 
between the railroad companies and their employees. 
However just and reasonable the passenger and freight 
tariffs may be, however safe and prompt and con- 
venient the service which is rendered, the general wel- 
fare of the people as affected by railroad transportation 
is not adequately secured so long as its regularity may 
be placed in jeopardy by disputes between the com- 
panies and their operatives. This is a matter that 
passes beyond the limits of privacy between master and 
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servant in the ordinary occupations of life, and enters 
into that field of public employment where the obliga- 
tions of service become assimilated to those assumed 
by the guardians of the integrity of the State against 
internal and external attack. 

The welfare of the State, even in these respects as 
well as in the ordinary intercommunication within its 
borders, is so dependent upon eflScient railway service, 
that the claim upon railway employees for the main- 
tenance of that service assumes the character of an 
appeal to their loyalty and patriotism similar to that 
which is made to those who have enlisted for protection 
of the lives and property of their fellow-citizens. If the 
refusal to discharge the duties thus undertaken in nuli- 
tary service is looked upon as so serious in its possible 
consequences to the welfare of the State as to be treated 
as mutinous, even in times of peace, a similar refusal 
on the part of railway employees should be recognized 
by themselves as being quite as serious in its effects. 

A lockout on the part of a railway management, as a 
measure to gain its ends in a dispute with its employees, 
would not be permitted ; neither should a strike by its 
employees to gain their ends be countenanced by the 
guardians of the public interests. If neither the one 
nor the other should be permitted, the duty is placed 
upon the State to provide some other mode of adjusting 
diflferences arisuig in railroad employment. There is 
no possible way of adjusting differences between indi- 
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viduals or groups of individuals except by personal con- 
flict or by the intervention of a third party. If two 
individuab in private life are not permitted to settle 
their disputes by personal combat, still less should this 
be allowed to disturb or obstruct the current of social 
and commercial commimication throughout the land. 
The assumption by either a railroad company or its 
employees that their disputes should not be involun- 
tarily submitted to the decision of a third party is not 
valid, for the reason that there is a third party which 
is vitally interested in the adjustment of such disputes, 
and that third party is the general public. K that 
third party sees fit to exercise its sovereign power for 
the general good in the regulation of the service per- 
formed jointly by employer and employee, it may like- 
wise, when it sees fit, exercise that same power for the 
regulation of the relations between them in the per- 
formance of that service. 

This is not the place in which to enter upon a dis- 
cussion of all the considerations involved in the com- 
pulsory arbitration of diflFerences between railroad 
companies and their employees, but certain general 
propositions may be suggested as premises in such a 
discussion. If the management may not seek to gain 
its ends by resorting to a lockout, neither should its 
employees endeavor to force submission to their de- 
mands by threatening to "tie up" the public service by 
a summary refusal to perform their part of that service. 
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When such diflferences arise, there is a proper course of 
procedure that should be pursued in their adjustment, 
and the first step in that course is to have the causes of 
diflference clearly stated by common agreement between 
the particular management and its own employees. If 
they cannot agree as to terms of settlement, they should 
submit the matter to voluntary arbitration. If this 
is not done, the time has arrived for intervention in the 
interest of the third party to the dispute, the public, 
by insisting upon compulsory arbitration. 

The organization of railroad employees for the fur- 
therance of their own interests has become so thorough 
and extensive that the public service of transportation 
in this country is practically conducted under the 
direction and authority of the chief officials of their 
brotherhoods. This control they usually exercise dis- 
creetly, but the very fact that they possess it overawes 
the operating managements of the railway companies. 
This is shown in their very different attitude toward the 
classes of employees which are organized and toward 
those which are not. The grievances of unorganized 
employees are briefly considered and summarily dis- 
posed of, one way or another. Not so with those of the 
organized employees, who are represented by their 
brotherhood officials, — men usually of more experience 
in handling affairs of this kind than the railroad offi- 
cials to whom they are opposed. 

The conference begins with the foregone conclusion 
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that what the brotherhood really wants, it is going to 
get. No railroad management can hope to do more 
than to secure a compromise. For that reason 
the brotherhood officials demand more than they 
want in order to save the faces of the railroad 
officials by apparent concessions, but the whole per- 
formance is well understood on both sides. The fact is, 
that no railroad management dare precipitate a strike. 
The inside history of each strike in the past proves that 
it has resulted disastrously to the official who repre- 
sented the railroad company, even when he was success- 
ful. Profiting by their experience, their successors now 
yield to the demands made upon them, and the nauseous 
pill is sugar-coated as a compromise. 

The railroad managements are not to be blamed for 
this. The great army of railroad employees is thor- 
oughly organized for their own ends and prepared for 
offensive measures, if necessary to obtain them; while 
the railroad managements are without organization, 
even of a defensive character. The labor organizations 
have the sympathy of the masses, and even their active 
assistance. The railroad managements have nothing 
to expect but unfavorable criticism at best, and, in case 
of actual disturbance of train service, the consequent 
annoyance and inconvenience to the people in general 
finds vent in impatient appeals for such an adjustment 
of the causes of dispute as will most speedily restore 
orderly communication, never mind whether the terms 
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of settlement are just or unjust to the railroad com- 
pany. 

The political power of the labor organizations has 
been shown in recent Federal legislation. Some fright- 
ful catastrophes were traced to the negligence of tele- 
graph operators, who, to shield themselves, attributed 
their misconduct to overwork. At once there was a 
move in Congress to limit their hours on duty. Such a 
measure was passed in the Senate and put to sleep in 
the House. A lobbyist in the interest of the railway 
brotherhoods went to work, and, within twenty-four 
hours, there was such a shower of telegrams from 
thousands of members of the Order of Railway Teleg- 
raphers that Senators and Representatives became 
alarmed, and, even in the closing hours of the session, 
they rushed the bill through to a final passage, in 
preference to measures of far greater importance to the 
general welfare of the country. That which they* had 
feared as a storm of popular indignation was but a 
cleverly devised bit of lobbying; for the measure was 
not one in which any general interest had been taken. 
In fact, the railroad telegraphers themselves only took 
this step at the command of their brotherhood oflScials. 

If Congress cowers before a demonstration of this 
kind, how can it be expected that the railroad manage- 
ments should hold out until they are brought to face it ? 
They have found a way to prevent it by acceding to the 
demands of the labor organizations insuch a manner 
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that the resulting burdens will be placed upon the people. 
Whether it be an increase of pay or a decrease of work- 
ing hours, it is an additional item of expenditure which 
in the past few years has been telling with increasing 
emphasis upon the ratio of operating expenses to gross 
earnings. 

In 1903-1904, when this ratio was at its minimum, 
the railroad companies paid to their employees nearly 
one-half of their gross earnings. In 1906, six of our 
railroad systems, and not among the largest, paid out 
in wages to engineers and switchmen, 12 to 14 
per cent more than in the previous year; and this 
amounted to an increase of $3,500,000 in an expendi- 
ture of not quite $26,000,000. In the autumn of last 
year, the Pennsylvania Railroad Company consented 
to increases in the wages of employees which will add 
nearly $9,000,000 to its annual expense account. 

It is plain that such general and extensive increases 
in so large a part of the cost of operation must tend to 
diminish net revenue, unless gross earnings are pro- 
portionately increased. This is thoroughly recognized 
by the ruling minds in the labor organizations, and they 
are quite willing to bring the weight of their influence to 
bear politically in support of measures for a general 
increase in freight rates, at the very time that the 
Interstate Commerce Commission is acting on the one 
hand as a mediator in settling their disputes with rail- 
road companies, and on the other is listening to petitions 
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for a decrease in rates. Recently there has been a 
general increase in trunk-line rates of 10 per cent on 
iron ore and iron and steel products, also of a like 
amount on grain and grain products, while export grain 
and flour rates have been advanced from 26 to 28 per 
cent ; so true it is, that you cannot eat your cake and 
keep it also. 

The moral of this labor situation, as it aflFects the 
public service of a railroad corporation, is that its 
employees as well as the company owe a duty in this 
respect to their fellow-citizens; that their disputes 
cannot be permitted to affect the public welfare seri- 
ously, and, therefore, that there should no more be a 
railroad strike than a lockout ; and that when the two 
parties to railroad service cannot settle their differences 
voluntarily, they must expect the third party in interest 
to interpose its sovereign power; and, finally, that in- 
creased pay and decrease in working hours mean in- 
creased cost of operation, which the people must expect 
to be made good by an increase in the compensation to 
the railroad corporations for the public service which 
they perform. 

But the grievances which have more recently agitated 
public opinion have not been laid to unjust or unreason- 
able rates or to inefficient service so much as to the con- 
tinuing consolidation of rival railway corporations and 
to the consequent cessation of competition in extensive 
sections of the country. As a result of this agitation, 
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public attention has been diverted from the regulations 
of rates and service to remedies for the abuse of cor- 
porate power, and the investigations of the Interstate 
Commerce Commission in this direction will be the 
subject of the next lecture. 



CHAPTER Vm 

THE STANDARD OF RAILWAY SERVICE 

In the previous lectures I have discussed the causes 
of unrestricted competition between railroad companies 
and of its effects in discrimination between persons 
and communities; also the eflForts which have been 
made to remedy by legislation the grievances that 
have resulted from the performance of the public 
service of common carriers by private corporations. 
This lecture I propose to devote to the effects of un- 
restricted competition upon the corporations them- 
selves and to the consequent reaction upon the State. 

I have already referred to the condition to which 
many of these corporations had been brought by un- 
restricted competition. It had resulted in catastrophe 
to stockholders and to bondholders. Many millions 
invested in railway capital had been lost to the in- 
vestors. Sovereign States and municipalities were 
responsible as guarantors for the interest and principal 
of railroad bonds, and were absolutely without security 
for the repayment of any part of their obligations. The 
railroads and their equipment were to a great extent 
unequal to the public service required of them. All 
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of these calamities had resulted from the senseless 
warfare of unrestricted competition. 

The field of battle was strewn with the bodies of 
defunct railway companies; for at one time over a 
fourth of the railway mileage was in the hands of 
receivers. But as their bodies were not human, but 
corporate, new life was breathed into them by judicial 
process. Some of them were dismembered, and their 
shorn branches were grafted on to healthier stocks; 
and in the regeneration in what I have termed its 
Renaissance Period, the American Railway System 
took on a fresh lease of life, recuperated physically 
and financially. 

George Stephenson, the celebrated English engineer, 
has been made responsible for the assertion as an axiom 
that where competition is possible, combination is prob- 
able ; and this axiom may be emphasized in its appli- 
cation to railway companies, that where unrestricted 
competition exists between them, consolidation will cer- 
tainly result. In this country, unrestricted competi- 
tion had done its best and its worst. On the one hand, 
it had peopled wildernesses; it had built up great 
cities in solitudes; it had necessitated a reduction 
in rates to a minimum before deemed impracticable. 
That reduction, however, had been attained at great 
cost to the investors in railroad property and with 
injury to communities that were not so situated as to 
be the beneficiaries of natural competition, and had 
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not been admitted within the zones of artificial com- 
petition established by rivalry among railroad man- 
agements. Worse than all, it had engendered a 
public opinion so hostile to those managements that 
the people would neither listen to arguments in support 
of their policies nor to appeals for justice in their 
behalf. 

While this cloud of disapprobation was gathering 
over their heads, the work of reorganization was in 
progress. Of course, it took the direction of con- 
solidation; at first of separate companies that had 
been operating connecting links in important lines 
of communication or of the merger of branch lines 
with a main line. By consolidation of this kind, 
great trunk line systems were built up, following 
natural trade routes and administering to the whole- 
some development of interstate commerce. The toll- 
gates which had before stood at each hundred or two 
hundred miles along these arteries of trade had been 
removed by consolidation, and the tides of commerce 
were permitted to flow through them for thousands 
of miles without obstruction. 

These frequent toll-gates had also been the seats 
of rival toll-gatherers, who bestowed upon their, fa- 
vorites in the way of rebates much of the toll that they 
collected from the general public. As I stated in a 
previous lecture, the annual tribute paid in this way 
by railroad corporations was estimate at anywhere 
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from $50,000,000 to $100,000,000 per annum. The 
consolidation which had removed the toll-gates that 
obstructed the public service had also checked the 
flow of these millions into the pockets of men who 
had become wealthy and influential in consequence, 
and these men were now bitter revilers of the new 
order of things. 

Although the process of consolidation had resulted 
in a diminution in the number of points of competi- 
tion between rival corporations, there still remained 
enough of them to leave an ample field for unrestricted 
competition to operate disastrously upon their revenues. 
In 1887, after consolidation had been going on for 
fully ten years, there were still 2778 junction points 
out of 33,694 stations; that is, there was unrestricted 
competition at 8 per cent of these stations, affecting 
directly by far the greater part of the revenues of the 
rival companies, while at the other 92 per cent there 
was no competition at all. At the points of greater 
commercial importance, rates were still kept down to 
the cost of the service; if not in the published rates, 
at least by the evil practice of rebate-giving. These 
railroads had become the property of men who had 
put a large amount of fresh money into them to fit 
them for public service, and they looked for profitable 
results from the performance of that service. There- 
fore, in the regeneration of the railroad system of the 
country, there was a pressure brought to bear upon 



THE STANDARD OF RAILWAY SERVICE 175 

the operating managements to agree upon measures 
that would in some degree restrict competitive dis- 
crimination and thereby secure the uniform applica- 
tion of published rates at the points of rivalry among 
themselves; that is, at the points of artificial com- 
petition. 

The desire to protect their revenues against the 
demand for rebates induced the formation of pooling 
associations, covering sections of the country in which 
community of action was found to be feasible. The 
total revenue at each point of artificial competition 
was divided upon agreed percentages, and, in this 
way, the weaker competitors were assured a better 
net revenue from the proportion of traflSc allotted to 
them at the published rates, than, if they had com- 
peted for all that was offered at rates approximating 
to the lowest cost of the service. The establishment 
of pooling associations tended to the maintenance of 
equal rates open to all shippers, and it was to that 
extent a measure in support of just and reasonable 
rates, not only as to discrimination between persons, 
but also as affecting discrimination between communities. 

K this effect of pooling associations could have been 
rightly comprehended and they had been accepted 
as a means for the statutory regulation of competition, 
it is probable that most of the evils now complained 
of in the corporate control of our railroad system 
would have been avoided. But it was not to be so. 
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The wealthy and influential recipients of rebates were 
thereby deprived of the advantages which they had 
enjoyed at the expense of less-favored rivals. They 
agitated opposition to pooling associations in the news- 
papers and instigated denunciation against them by 
politicians, until the people generally, who would 
have been benefited by the pooling associations, de- 
manded their abolition by legislation as stifling com- 
petition, — competition that was concentrating the 
business of the country at junction points and in the 
hands of favored recipients of rebates. 

What the people wanted, they got ; though in getting 
it they were the instruments of an influence that was 
injurious to their own interests. The legislation 
intended to preserve competition forbade the pooling 
of revenues from competitive business, but it was 
found difiicult of application to associations whose 
ostensible object was the maintenance of published 
rates. At length, this purpose was also accomplished 
by resort to a statute intended for a different purpose, 
the Anti-trust Law, and to the surprise of every one, 
except a bare majority of the justices of the Supreme 
Court of the United States, it was decided under certain 
provisions of that statute that associations of railroad 
companies to maintain uniform published rates were 
unlawful combinations in restraint of trade ; or, con- 
versely, that it is not to the public interest that all 
should pay alike for an identical service. 
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Pooling associations had been done away with, and 
railroad managers could not lawfully agree upon 
uniform rates. Railway corporations were condenmed 
by law to reappear as gladiators in the arena of un- 
restricted competition. The control of their affairs 
had been taken out of the hands of the operating 
managements, and it was up to their financial man- 
agements to devise some other means for the pro- 
tection of their net revenues. It was at this point 
that a plan was quietly formed among the capitalists 
principally interested in certain important railway 
properties by which they hoped to secure the main- 
tenance of published rates by what became known as 
a community of interest ; or in language familiar to com- 
binations of laborers formed to restrict competition 
among themselves, they agreed that an injury to one 
should be the concern of all. This they sought to 
accomplish by the exchange between themselves of 
shares in competing railroad companies, and by each 
of them having representatives on the boards of di- 
rectors of all of these companies. 

An instance of this kind may be cited in the case of 
the railroad companies employed in the transportation 
of bituminous coal to the North Atlantic Coast. The 
mining of anthracite coal had long been an adjunct 
of the business of the companies engaged in its trans- 
portation, but the bituminous coal consumed on the 
sea-coast had been principally mined by individuals 
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along the Baltimore and Ohio Railroad; while the 
Pennsylvania Raikoad served the miners in the Pitts- 
burg region for manufacturing purposes and for 
transportation to the Ohio River. In 1875, the Penn- 
sylvania Railroad Company entered into competi- 
tion with the Baltimore and Ohio Railroad Company 
for supplying steam coal to New York and vicinity, 
resorting to the recognized method of discrimmation 
in favor of individuals, and with such success that 
in three years its favored shipper had built up a busi- 
ness of 150,000 tons per annum. 

About this time the Chesapeake and Ohio Rail- 
road Company was reorganized, and had gained con- 
trol of a rival road from the AUeghanies to Richmood. 
This road was built on the line of a useless canal 
on a gradually descending grade from the mountains 
to tide-water, by which the miners could ship their 
products to the coast so cheaply that they were able to 
enter into competition with the coal from the Baltimore 
and Ohio Railroad and the Pennsylvania Railroad. 
The Norfolk and Western Railroad Company had 
subsequently emerged from the flood of bankruptcy 
in a sadly damaged state, but the wreck had been 
substantially rebuilt. Its line had been extended 
into the coal region, and had been provided with such 
excellent sea-coast terminals that transatlantic ships 
were attracted to Norfolk as a halfway coaling station 
between European ports and ports on the South At- 
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lantic Coast and in the Gulf of Mexico. These Vir- 
ginia coal roads also originated an ocean barge service, 
which enabled them to compete for New England 
business. 

Meanwhile, after an expensive contest with the 
Pennsylvania Railroad Company, the New York 
Central Railroad Company had succeeded in forcing 
an entrance into the Pennsylvania coal region, by 
which it secured a valuable traffic to the interior of 
New York, to Buffalo, and to Lake Ontario. Then 
there ensued a vigorous rivalry between the miners 
in the soft coal regions of Pennsylvania, Maryland, 
and Virginia, in which the railroad companies respec- 
tively affected by it were unwilling participants. In 
this competition everything was forced down to the 
lowest cost price, wages, freight rates, and commissions, 
in spite of repeated attempts to arrive at some com- 
promise agreement ; and in the long-drawn-out contest, 
the Virginia miners seriously reduced the profits of their 
competitors, while bankrupting themselves. A pooling 
association among the railroad companies was not 
practicable, since they were not competing for traflSc 
from a region common to them all, but were each 
striving to protect the traffic from a different region. 
Then it was that the two great trunk lines, the Penn- 
sylvania Railroad Company and the New York 
Central Railroad Company, applied the community- 
of-interest plan to a combination in restraint of com- 



l8o RAILWAY CORPORATIONS AS PUBLIC SERVANTS 

petition in the bituminous coal traffic of the Atlantic 
sea-coast. 

These facts came out in an investigation under- 
taken by the Interstate Commerce Commission in 
April, 1906, under a joint resolution of Congress. 
In this investigation it appeared that by mutual un- 
derstanding the two trunk lines had each of them 
acquired a sufficient minority interest in the other 
coal roads, including the Philadelphia and Reading 
Railway Company, for them jointly to control their 
operating policies. In February, 1896, they had 
organized a combination under the title of The Tide- 
water Bituminous Steam Coal Traffic Association, 
of which the Coal Traffic Managers of the New York 
Central, the Philadelphia and Reading, the Pennsyl- 
vania, the Baltimore and Ohio, the Chesapeake and 
Ohio, and the Norfolk and Western companies were 
directors. The functions of this association were to 
allot to each line a percentage of the total tonnage 
and to establish rates of transportation from the mines 
to points of consumption. This association was 
maintained, despite the legislative and judicial action 
in prohibition of pooling associations and of com- 
binations in restraint of trade, for its members neither 
divided their revenues, nor did any one of them own 
a majority interest in the stock of any of the other 
companies in the association. 

The control which was exercised through its in- 
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strumentality over the prices of coal to consumers on 
the Atlantic Coast was developed in the investigation. 
In 1899 the rate on coal to New England points was 
$1.55 per ton, except to Boston and Maine Railroad con- 
nections, which were 10 cents less. In 1900 the rate 
was increased to $1.85 per ton, and all New England 
was compelled to pay one-fifth more as transportation 
charges. In September, 1900, the Virginia coal roads 
proposed to reduce their rates to tide- water to $1.25 
per ton, but under a resolution offered by the Penn- 
sylvania Railroad representative at an association 
meeting, they were required to maintain a rate 12 J 
per cent higher than the responsible managers of the 
Virginia roads believed to be a reasonable rate. 

The railroad companies were found to be them- 
selves the principal owners of the mines and of all 
the facilities for distributing to the consumers, di- 
rectly or indirectly, and their higher ofl&cials were 
also owners of stock in the same auxiliary companies. 
Individual coal miners asserted that they were re- 
stricted in their output by the deprivation of sufl&cient 
facilities for transportation, unless they would agree 
to sell their product to the companies controlled in 
the railroad interests; while the exactions of tribute 
by the minor transportation ofl&cials, as divulged in 
this investigation, brought shame upon the railroad 
managements. 

During the course of this inquisition, an opinion 
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was announced by the United States Supreme Court, 
in an appeal from an order of the Interstate Commerce 
Commission by the New York, New Haven, and 
Hartford Railroad Company and the Chesapeake 
and Ohio Railroad Company which in effect held 
that it is contrary to public policy for a carrier to be 
a dealer in the commodities that it transports. This 
decision, with the publicity given to the functions 
of The Tide-water Bituminous Steam Coal Traffic 
Association, procured a provision in the bill then 
pending in Congress for the amendment of the Inter- 
state Commerce Act which required that, after May i, 
1908, railroads engaged in interstate traffic should 
not engage in other business than that of transportation. 
Then the directors of the trunk lines saw a great 
light. They determined to dispose of their corpora- 
tion interests in coal companies, and the railroad 
officials perceived that their holding of stock in com- 
panies which profited by their management of trans- 
portation facilities might be construed as an induce- 
ment to favoritism. The distribution of cars among 
the mines was voluntarily made the subject of con- 
ference with the miners, and the officials in charge of 
this distribution were warned that they must no longer 
exact tribute for favors. And greatest of all the 
results from this investigation, the Pennsylvania 
Railroad Company disposed of part of its interest in 
the stock of the Baltimore and Ohio Railroad Company 
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and of the Norfolk and Western Railroad Company; 
though we have not heard that the directors of the 
New York Central Railroad Company have followed 
that example. 

The popular desire to preserve the benefits of unre- 
stricted competition to dwellers in certain favored locali- 
ties and at the same time to hold the railway companies 
to a strict observance of published rates had brought the 
public service of transportation into a logical dilemma. 
If the railway managements associated themselves 
together to agree upon uniform rates, they were com- 
bining in restraint of trade ; yet it was only by agree- 
ment that they could establish open uniform rates upon 
competitive business, A strict conformity with the 
decisions of the Supreme Court required them to go into 
the market-place, and each one there proclaim his own 
rate without previous information as to the intention of 
his rivals. This would certainly have resulted in com- 
petitive rates at the lowest cost of the service and in an 
aggravation of the injury thereby done to non-competi- 
tive communities. 

In March, 1904, the holdings of shares in the Great 
Northern and in the Northern Pacific Railroad com- 
panies by the Northern Securities Company was for- 
bidden by the United States Supreme Court, and its 
assets of that character were distributed among its 
stockholders. Every attempt of the owners of railroad 
property to maintain competitive rates within reason- 
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able limits had been frustrated by the courts, and they 
now resorted perforce to unrestricted competition among 
themselves for the individual ownership of railway cor- 
porations. The field of unrestricted competition was 
then transferred from the railroad crossmgs to Wall 
Street. 

The decision in the Northern Securities case was 
announced three years ago. Let us see what has hap- 
pened since that may be attributed as an eflFect of that 
decision. The amended Railway Rate Law was ap- 
proved June 29, 1906. Under the provisions of that 
statute, the Interstate Commerce Commission is en- 
dowed with almost plenary powers of investigation, or 
rather of inquisition, in matters affecting railway 
capitalization as well as railway traflSc; and imder 
congressional resolutions, its powers in that respect 
have since been put in requisition. SuflScient time has 
not as yet elapsed for us to be placed in possession of 
the conclusions from those investigations, but I will use 
the information that has so far been published to illus- 
trate the progress that has been made in the restriction 
of competition by individual control of rival railroad 
companies. 

The facts which I shall relate in some detail were 
brought out in an investigation made by the Commission 
into the relations of the Union Pacific and the Southern 
Pacific railroads under a common management. The 
first of these transcontinental lines was completed in 
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1869. It was composed of two railroad companies 
between the Missouri River and San Francisco, the 
Union Pacific and the Central Pacific, which connected 
at Ogden in Utah, 880 miles from San Francisco. 
In 1882, the Southern Pacific Railroad was in opera- 
tion from San Francisco to New Orleans as a rival 
route, with a steamship connection thence to New York. 
After some years of unrestricted competition the 
owners of the Southern Pacific Railroad bought con- 
trol of the stock of the Central Pacific Company, which 
left the Union Pacific without independent connection 
for its Pacific Coast business, and virtually bankrupted 
it. The Pacific Mail Steamship Company, operating 
via the Isthmus of Panama, had also been instrumental 
in reducing rates on Pacific Coast business, without 
carrying very much of it, and had been brought into a 
pooling association in which it received 10 per cent of 
the profits on the competitive traflSc, and was shortly 
afterward purchased by the Southern Pacific Company, 
which then had the whole transcontinental traflSc of 
California and of Oregon imder its control. 

Upon the reorganization of the Union Pacific Rail- 
road Company, it procured a connection through 
Oregon to Portland by the Oregon Short Line and 
Oregon Railroad and Navigation Company, which gave 
it a water route from Portland to San Francisco, but it 
was a secondary line to California, until its control 
passed into the hands of a few very wealthy men, who 
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determined to free it from bondage to the Southern 
Pacific Company, and at the same time to provide a 
fimd for the further aggrandizement of the corporation 
by buying a controlling interest in other competing 
railroad property. In March, 1901, the Union Pacific 
Railroad Company issued $100,000,000 of bonds con- 
vertible into the stock of the company, and, from the 
proceeds, $40,000,000 were devoted to the purchase of 
$90,000,000 stock of the Southern Pacific Company in 
the name of the Oregon Short Line, as that subsidiary 
corporation did not in itself technically compete with 
the Southern Pacific Company. 

In the meantime, J. J. Hill had become a power in 
transcontinental traffic through the absolute control of 
the Great Northern Railway Company, and a strong 
minority interest in the Northern Pacific Railway Com- 
pany ; but he was at a disadvantage in competing for 
transcontinental traflSc, as he had no independent con- 
nection into Chicago, and it was almost impracticable 
to secure suitable termmals there. Undaimted by this 
apparently insurmoimtable obstacle to competition, he 
secured what he wanted by buying the whole property 
of the Chicago, Burlington, and Quincy Railway Com- 
pany, — 8000 miles of road with ample terminals in 
Chicago. For 97 per cent of its stock, being over 
$107,000,000, double that amount was paid in joint 
collateral trust bonds of the Great Northern and the 
Northern Pacific companies. As a coimter-stroke, 
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the Union Pacific directorate, aided by the Vanderbilt 
interest in the Chicago and Northwestern Railway 
Company, undertook, by purchasing a majority of the 
stock of the Northern Pacific Company, to gain control 
of all that Mr. HiU had been striving for. As the 
remainder of the $100,000,000 bond issue was not 
sufficient for that purpose, the fund was increased by an 
issue of $27,000,000 Oregon Short Line bonds. 

In March, 1901, the Union Pacific brokers began to 
buy Northern Pacific stock at 58, but as soon as Mr. 
Hill's party got wind of their activity, they also put 
brokers into the field. A contest ensued in which North- 
em Pacific stock went up to 1000, and brought on the 
WaU Street panic of May, 1901. At the end of the 
campaign, the Union Pacific Company had bought 
$80,000,000 of Northern Pacific stock, a bare majority 
of the total issue, and Mr. Harriman was master of the 
situation. Seats were secured in the directorate of the 
Northern Pacific Company for representatives of the 
Union Pacific and of the Chicago and Northwestern 
companies, but there was an ultimate fusion of the 
conflicting interests by the incorporation of the Northern 
Securities Company, thereby controlling 24,000 miles 
of road ; and two men, J. J. Hill and E. H. Harriman, 
were able to dictate the policy that should govern the 
traffic over the continent and across the Pacific Ocean. 
The device for keeping the peace between these for- 
midable rivals was made futile by the decision of the 
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Supreme Court in the Northern Securities Company 
case in March, 1904. In the compulsory distribution 
of the assets of that company, the Union Pacific Com- 
pany found itself the possessor of a minority interest 
in the stock of the Great Northern and the Northern 
Pacific companies, which was valueless for control^ 
and had cost $82,000,000. 

Mr. George Gould had hitherto been closely asso- 
ciated in Mr. Harriman's operations. He had, there- 
fore, been contented to rely upon his connection at 
Ogden with the Southern Pacific and the Oregon Short 
Line for the business of the Missouri Pacific and the 
Wabash lines, and for that of his St. Louis and Texas 
lines by way of El Paso; but the development of Mr. 
Harriman's plan for control threatened to cut him oflF 
completely as a competitor for transcontinental traffic. 
Senator Clark of Montana, however, providentially 
imdertook the construction of a road over seven hun- 
dred miles in length from Salt Lake City to Los Angeles, 
which would have given the Gould Imes an excellent 
connection to the Pacific Coast. But just as that road 
was approaching completion, it appeared that the 
Oregon Short Line had acquired a half interest in it, 
with a contract to maintain Southern Pacific rates for 
ninety- nine years ; and Mr. Gould has had to enter upon 
the construction of an independent line into San Fran- 
cisco. 

Incidentally to these grand strategic moves, there was 
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some by-play affecting the Atchison, Topeka, and Santa 
Fe Railway Company, whose line had been pushed 
through to a connection with the Southern Pacific 
Railroad in southern California in 1881, and had been 
a feeder to that road for business from St. Louis and 
Chicago in competition with the Union Pacific Com- 
pany. After the control of the Central Pacific passed 
to the Southern Pacific Company, the Atchison Com- 
pany was without an independent connection for com- 
petitive business, and was forced into a reorganization 
that resulted in the extension of its own line to San 
Francisco. In 1905 the president of the Atchison 
Company was informed that Mr. Harriman and his 
friends, Mr. Frick of the United States Steel Company 
and Mr. Rogers of the Standard Oil Company, had 
acquired an interest of $3o,ocx),ocx) in his company, 
and that they desired that the two last-named gentlemen 
should become members of his board. This request was 
acceded to, but the president of the Atchison Company 
did not know it when the Union Pacific Company also 
acquired a little interest of $10,000,000, making in all 
a control of nearly one-fifth of the capital stock of his 
company. 

In 1905 there was a renewal of the agitation for such 
an amendment of the Interstate Commerce Act as 
would prevent the further growth of gigantic railroad 
consolidations, — an agitation which resulted in the 
passage on June 29, 1906, of the new law for the regu- 
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lation of railroad companies. And here was Mr. 
Harriman with $100,000,000 worth of useless invest- 
ments in the railroad property of his rival, Mr. HilL 
But he was not the man to sit still and be doing nothing. 
He planned to dispose of these assets, which were of no 
potential value as means of control, and to invest the 
proceeds where they would do the most good. By 
adroit manipulation of the market, these stocks which 
stood the Union Pacific Company originally in 
$82,000,000 were carried up to a market value of 
$147,000,000, and on that basis enough was sold to 
bring in $116,000,000 cash. In July, Mr. Harriman 
began to buy stocks. He bought $40,000,000 Balti- 
more and Ohio, $28,000,000 Illinois Central, $14,000,000 
New York Central, $10,000,000 Atchison, Topeka, and 
Santa Fe, $5,000,000 St. Joseph and Grand Island, 
$4,000,000 Chicago, Milwaukee, and St. Paul, and 
$2,000,000 Chicago and Northwestern, — $103,000,000 
in all, but at a cost price of $120,000,000. 

If you ask how this man could deal in millions of 
dollars as if they were pennies, the answer is to be 
found in the method by which he was made sole master 
of the corporate power of the Union Pacific Railroad 
Company. In 1902, as president of that company, he 
was authorized by the board of directors to borrow 
money for the needs of the company, and to pledge the 
securities belonging to the corporation as collateral 
security for such loans. In January, 1905, the by-laws 
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were amended to give the president " care, supervision, 
and control of all the company's business imder control 
of the directors and executive committee." The 
executive committee, which exercised the powers of 
the board between its meetings, authorized its chair- 
man, who was also the president, to "represent'' that 
committee when it was not in session ; and here is one 
example of the way in which he represented the com- 
mittee, the board, and the corporation. 

By some inside arrangement of which the details were 
carefully concealed, the Armour Refrigerator Car Com- 
pany had enjoyed a monopoly of the fruit business out 
of California. The passage of the Railroad Rate Bill 
in June, 1906, made it necessary to do away with this 
monopoly. The president of the Union Pacific Rail- 
road Company informed his executive committee that 
he had organized a Fruit Express Company with 
$12,000,000 capital, assigning one-half each to the 
Union Pacific and to the Southern Pacific companies, 
and had bought from the Armour Company six thou- 
sand cars for $10,200,000. The executive committee 
voted that the acts of the chairman "be and in all things 
are hereby ratified and approved." 

The same autocratic control of the treasury of a 
railroad company was more remarkably exhibited in some 
of the manipulations that preceded the enormous stock 
purchases of the Union Pacific Company. Prior to 
1898, the Chicago and Alton Railroad Company was 
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capitalized in about $3iyOcx)yOoo common and pre- 
ferred stock and $9,000,000 in bonds. In that year 
Mr. Harriman and three of his friends bought up 
97 per cent of the stock at a cost of $42,000,000, paying 
200 for the preferred, which received an 8 per cent 
dividend, and 175 for the common, which was a 7 per 
cent stock. As Mr. Harriman said of himself and his 
friends, "We were the Chicago and Alton Railroad 
Company," and they proceeded accordingly. They 
first put a 3 per cent mortgage on the road for 
$40,000,000, and sold $32,000,000 of these bonds to the 
stockholders themselves for 65. In a month after- 
ward they sold $10,000,000 to the New York Life 
Insurance Company at 96, and their total profit from 
this bond transaction was about $8,000,000 to begin 
with, and from the proceeds that were left in the 
railroad treasury, they declared a dividend of 30 per 
cent, or nearly $7,000,000. 

About this time they discovered that, in the previous 
twenty years, the old management had put some 
$12,000,000 of net earnings into the betterment of the 
property, and this amount they charged to capital 
account. Then they sold out their entire interest to 
one of their clerks, and he sold it to a new company, 
the Chicago and Alton Railway Company, for 
$10,000,000 cash, and about $39,000,000 in new com- 
mon and preferred stock, half and half of each. They 
also threw in, as a bargain, for $3,000,000 cash, a little 
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road fifty-three miles in length, which they had bought 
for less than a million dollars. Mr. Harriman and his 
friends now owned the new company, but, as the stock- 
holders of that company, they still owed themselves as 
individuals $13,000,000 on account of the cash payment 
due them for their interest in the old company and for 
the little railroad. In order to raise this money, the 
new company put another mortgage of $22,000,000 on 
the property at 3 J per cent, which Mr. Harriman and 
his friends accepted at about 60 per cent in payment 
of their cash claim. Figuring up these successive 
profits, it appears that inside of three years, these four 
gentlemen syndicated $24,000,000 of profits on these 
several transactions. 

All this time, the constitution of the State of Illinois 
declared that " No railroad corporation shall issue stock 
or bonds, except for money, labor, or property actually 
received or applied to the purpose for which such 
corporation was created; and all stock dividends or 
other fictitious increase of the capital stock or indebted- 
ness of any such corporation shall be void." Yet the 
capitalization of this property had been increased from 
$40,000,000 to $120,000,000 with no visible increase of 
property except the fifty-three-mile road and some roll- 
ing stock. The Chicago, Rock Island, and Pacific 
Company was then permitted to buy a half interest in 
the reorganized company, and $10,000,000 of the pre- 
ferred stock was also sold to the Union Pacific Com- 
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pany, of which three out of the four gentlemen were 
directors, at 96, with 2^ per cent commission to the 
banking house of which one of them was a partner. 

One of the most recent investments made by the 
Union Pacific Raibroad Company was the purchase of a 
one-third interest in the Illinois Central Railroad 
Company, a corporation with 5700 miles of road, 
which not only gave the Union Pacific Company a 
connection into Chicago, but also a line from 
Chicago to its other transcontinental terminus in 
New Orleans. The greater part of this interest was 
acquired by a resolution of the board of directors, of 
which the presidents of the Chicago and Northwestern, 
and of the Chicago, Milwaukee, and St. Paul com- 
panies, rival lines of the Illinois Central Company, were 
members. The committee appointed to negotiate for 
the purchase of this stock found that 105,000 shares 
could be purchased at 175 from Mr. Harriman and 
three of his friends, two of whom had found themselves 
similarly situated with him in the Chicago and Alton 
affair. It also happened that Mr. Harriman held a 
controlling interest in a corporation whose only assets 
were 95,000 shares of Illinois Central stock, which he 
would consent to sell to the railroad company of which 
he was president at the same price. In this way the 
Union Pacific Railroad Company acquired an interest 
of $28,000,000 in the Illinois Central Railroad Com- 
pany for nearly $50,000,000, at a profit to Mr. Hani- 
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man and his friends of about $40 a share, or 
$8,000,000. 

The opportunity for the purchase of $40,000,000 
Baltimore and Ohio stock was afforded by the investi- 
gation of the Interstate Commerce Commission into the 
coal traflSc combination already mentioned. The pub- 
Ucity given to this monopoly led to a desire on the part 
of the directors of the Pennsylvania Railroad Company 
to dispose of part of its interest in the Baltimore and 
Ohio Railroad Company, and the sale to the Union 
Pacific Company was eJBFected for $45,000,000 through 
a mutual friend, the banker who had previously been 
of such valuable assistance in carrying through the 
negotiations with himself, Mr. Harriman, and two of 
their friends for the acquisition of interests in the 
Chicago and Alton and in the Illinois Central com- 
panies. 

It is interesting to note the position which the Union 
Pacific Railroad Company now occupies in the railroad 
system of the coimtry. It owns two transcontinental 
lines, . — one from Portland, Oregon, to the Missouri 
River, and another from San Francisco to New Orleans, 
which with their auxiliary lines make an absolute 
ownership of nearly 15,000 miles of road. Its interests 
in the Atchison, Topeka, and Santa Fe road and in the 
Clark road from Salt Lake City to Los Angeles give it 
a control besides of nearly 10,000 miles more of trans- 
continental Unes. Its interests in three rival lines from 
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its terminus at Omaha, including the Illinois Centrali 
add i3,ocx) miles more, and with the Illinois Central 
line to New Orleans, it encloses the whole area of the 
United States west of the Mississippi River and south 
of the Northern Pacific Railway to the Pacific Coast. 
It is by far the largest stockholder in two of the trunk 
lines, the New York Central and the Baltimore and 
Ohio companies, 16,000 miles more. Nor in con- 
sidering the dominance of the Union Pacific Railroad 
Company over the transportation system of our coimtry 
must we overlook its steamship lines, — its lines from 
New York to New Orleans and to Galveston, its lines 
along the Pacific Coast from Panama to San Francisco 
and Portland, Oregon, and its ocean lines to Japan, 
China, the Philippines, and Australia. 

In a general way, the Union Pacific Railroad Com- 
pany may be said either to be dominant or powerfully 
influential in 54,000 miles of railroad, being one-fourth 
of our total mileage with 40 per cent of its capital and 
30 per cent of its earnings. The president of this 
company wields a power far greater than that of the 
President of the United States. He is autocrat over 
the treasury of his company with power to pledge its 
securities at his will. Within the past year he has 
bought $182,000,000 of stocks more than he has sold, 
and has accomplished this by the creation of a fund for 
speculation through the issue of $145,000,000 of securi- 
ties and $38,000,000 company notes. 
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I have not dwelt upon this most recent development 
in the railway situation for the purpose of arousing 
animosity against the men who have been foremost in 
bringing it about. They have been following the dic- 
tates of enlightened selfishness under the oppor- 
tunities afforded for forming these mammoth combi- 
nations by legislation which has been both misdirected 
and defective. Misdirected because it is intended to 
keep competition alive between railroad companies to 
such an extent as to reduce rates to the cost of the 
service, and thereby to give all of the profit to the ship- 
per, even to that degree that the railroad companies 
cannot lawfully agree upon uniform rates. They have 
been driven back from one point to another until their 
principal stockholders have intrenched themselves in 
the citadel of personal rights in property, — the right of 
each man to sell that which is his own. In doing this, 
they have availed themselves of defects in the laws of 
incorporation which enable them, by mergers and con- 
solidations and by sleight-of-hand performances with 
stocks and bonds, first to concentrate the small com- 
panies into great rival corporations, and then to imify 
their managements by a common ownership. This has 
been the result of imrestricted competition as estab- 
lished by law. These men have united to protect their 
personal interests in combinations which they have been 
able to create because of the lack of efl5cient supervision 
in the public interest over their formation. 
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Under the latest ideas in rate regulation, the railroad 
companies are forbidden to change a rate except after 
thirty days' notice. How can a railroad management 
be expected to meet the demands of its patrons for 
immediate relief by a reduction in rates that must be 
deferred for thirty days? Such a restriction, together 
with the prohibition of agreement in a change of rates 
by competing lines, must result in the cessation of rate 
reduction and in petrifying existing tariffs. The only 
office then left to the Interstate Commerce Conmiission 
in connection with rates will be the determination, not 
of their relative justice, but of their absolute reason- 
ableness. Here, of what use is it to base the cost of the 
service upon the value of the private property thereby 
dedicated to public use, when we see the capitalization 
of such property raised in one instance by $80,000,000, 
almost without adding a dollar's worth of visible prop- 
erty, and in another where the property is made the 
basis of a credit of $160,000,000 for the purpose of 
stock speculation ? 

In view of these facts, I insist that the value of the 
service rendered should be a prominent element in the 
reasonableness of the charge for a specific transaction, 
and that the profit thereby arising to the shipper should 
be equitably shared with the carrier ; and further, that 
the manner in which that service is performed shall be 
more especially the object of government supervision. 
When these two things shall have been secured, that is, 
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a rate reasonable with reference to the efficient service 
rendered and to its value in specific transactions, then 
let the jugglers with stocks and bonds be left to thimble- 
rig with the net earnings of the companies as they please. 
But with this exception, that it should not be possible, 
through the intervention of the State, to create corporate 
monopolies of the production, transportation, and dis- 
tribution of commodities of prime necessity. When 
this becomes the object for the exercise of corporate 
power, it is as much time for the representatives of the 
people to intervene for their protection as it was for 
them to interfere in behalf of Cubans and Filipinos 
against a foreign sovereign power. And if the man- 
agers of these corporations undertake to prevent such 
legislative action by resort to improper methods, it is 
also time that they should be reminded of the opinion 
expressed by Lord Coleridge: "All laws must stand 
upon the foot of the general advantage, for a country 
belongs to its inhabitants, and in what proportion and 
by what rules its inhabitants are to own its property 
must be settled by the law, and the moment a fragment 
of the people set up rights as inherent in them, and not 
founded upon the public good, plain absurdities follow, 
for laws of property are like all other laws, to be changed 
when the public good requires it. It would be well, 
indeed, that the owners of property in land or money, 
from the largest to the smallest, should recognize that 
their title to the enjoyment of it must rest upon the 
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same foundation, and that the mode and measure of 
their enjoyment of the common stock of the State, if it 
injures the State, can no more be defended and will be 
no more endured by a free people than any other public 
mischief or nuisance." 



CHAPTER IX 

THE PROPER REGULATION OF RAILWAY SERVICE 

I have discussed the evolution of the public service 
performed by railroad corporations, from its incipiency 
in England to its most recent aspects in our own coun- 
try. So far as it may seem warranted from the facts 
which have been called to your attention and by my 
conclusions from them, I propose to apply these to a 
consideration of the present relations between the rail- 
road companies, the people, and the federal govern- 
ment, in an effort at least to indicate the means by which 
these relations may be rendered more harmonious and 
more conducive to the welfare of those whose interests 
are therein involved, whether as stockholders, shippers, 
or travellers, or as citizens of the United States. 

We have considered the benefits which have resulted 
to each of these interests from the introduction of 
steam railroads as a means of transportation, and the 
burdens which have been placed upon all of them by 
injudicious legislation. We have traced the steps by 
which that legislation has been amended in the light of 
experience, and we have witnessed the latest exposure 
of the devices by which escape has been sought from 

301 
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the irksome yoke of State control of railroad corpora- 
tions. Let us now reflect upon what we may have 
gathered with a view to determining the real abuses 
from which our people are now suffering through the 
ownership of our railroad system by private corporations 
and to ascertaining to which causes these abuses are to 
be attributed. Perhaps in the course of such a survey 
we may deduce the rudiments of efficient remedies for 
these abuses. 

Of all the abuses presented to us in this review, that 
which has probably impressed you the most, as it has 
me, is the spectacle exhibited of the affairs of the Union 
Pacific Railroad Company. I call it a spectacle, for 
it is indeed spectacular. When you think of the varied 
investments of that company in railroad and steamship 
property, extending over the face of our coimtry from 
ocean to ocean, along the coasts of those oceans and 
even across the Pacific to the Far East; when it has 
been shown to you that the control of these world-wide 
interests rests absolutely with one man, who of his own 
volition buys and sells corporate property by the him- 
dred million dollars' worth at a time; when you per- 
ceive that the board of directors, whose members are 
legally and morally responsible for the exercise of the 
corporate power of that company, has validated the 
acts of this autocrat in advance of any knowledge of 
his purposes, or at least any official record of such 
knowledge, — when you reflect upon these things, you 
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must consider that all the abuses which can possibly 
result from the corporate monopoly of a public service 
are here concentrated, potentially if not actually. It 
is a matter which overshadows the problems of unjust 
and unreasonable rates, for it suggests the possible 
exertion of influences that might insidiously imdermine 
the foundations of legislative and judicial integrity, 
while all might yet seem fair to the view. 

Because we here perceive abuse of corporate powers 
and privileges, why should we jump at once to the 
conclusion that the only efl5cient remedy is State owner- 
ship, or in such interference with railroad operations 
as would be tantamount to State management ? There 
is no necessity for resorting to such a policy merely to 
secure efl5cient railroad service at just and reasonable 
rates, as I hope to show in the course of this lecture. 
The only warrant, therefore, for State ownership or 
management has its foundation in the fact that it is 
impracticable so to control a private corporation in the 
application of its property to a public service as duly 
to protect the political rights of our citizens from cor- 
porate usurpation. 

What do we understand by the protection of our 
political rights? In my introductory lecture, I stated 
that every community had a claim upon its members to 
contribute life and property to the preservation of its 
entity, for the maintenance of the sovereign power in its 
integrity. If the integrity of sovereign power be threat- 
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ened by corporate abuses; if the preservation of the 
body politic in the full exercise of its legitimate functions 
be thereby imperilled, — then the State has surely the 
right, as it has the authority, to resume possession of that 
exercise of the power of eminent domain which it has 
delegated to railroad corporations, and to withdraw the 
franchises which give value to their investments. Still, 
admitting this extreme view of the case, accepting the 
proposition as true, though not proven, that only by 
the resumption of this right and by the withdrawal of 
these franchises is the public safety to be secured, it 
has not yet been assumed that the railroad corporations 
have so abused their powers that they should not only 
be made liable to exorbitant fines, but also to confisca- 
tion of their property. 

Therefore the first step in this plan of protecting our 
liberties from invasion by railroad corporations would 
be to acquire their property as they acquired their 
right-of-way, — either by bargain and sale, or by the 
exercise of the power of eminent domain. Their in- 
vestments in houses and lands, in equipment and other 
movable property, might be acquired in either of these 
ways; but how about their title to that which alone 
would make this property available for the purposes for 
which it had been acquired, — the title of the franchises 
which they hold under charters from the several sover- 
eign States? As a technical problem, I leave this to 
be solved by the jurists. To a layman, it seems to 
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involve a web of intricate propositions that would long 
tax the intelligence and the concurrence of legislators 
and courts to unravel and to reweave into another 
tissue in which the threads of State sovereignty would 
still glitter untarnished. 

But there are some practical aspects of federal 
ownership or management which would have the 
freshness of novelty to American citizens. As, for 
instance, the establishment of enclaves of federal 
sovereignty within the borders of the States. For the 
tracks and station grounds would become federal 
property, wherein no State sheriflF might intrude to serve 
a writ or to make an arrest. The whole body of rail- 
road litigation would become transferred to the federal 
courts or the court of claims, and, as the United States 
would become a party in each case, there would be an 
opportunity for raising many new points of law, in 
which the status of the adverse party might be seri- 
ously affected. The labors of theorists in the field of 
railroad taxation would, however, be greatly lightened 
when the $i4,ooo,ocx),ooo of railroad investments had 
become the property of the United States. 

The mention of this enormous addition to the public 
debt should cause the thoughtful mind to reflect upon 
the effects which would probably follow upon the 
conversion of the capitalization of these numerous 
private corporations into a unified public fund. The 
scheme of conversion itself would be diflScult of con- 
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struction, since it would have to provide for the 
conversion of common and preferred stocks, of bonds 
and of equipment trust certificates of widely different 
values, partly intrinsic and partly speculative, and at 
varying degrees of preferences and privileges, includ- 
ing interests in auxiliary and incidental enterprises, 
some of which would be directly in competition with 
private undertakings. This of itself is a problem 
that would tax the ability and experience of the ac- 
knowledged leaders in the world of high finance; 
and the atmosphere would be poisoned with rumors 
and accusations of fraud and corruption in its 
accomplishment. 

Let this conversion be made, and transactions in 
the stock exchanges would be to that extent limited 
to dealings in a single class of government securities, 
with very little fluctuation, ordinarily, in its market 
price. Instead of there being many minor influences 
affecting the national and international money markets, 
some working one way and some another, and on the 
average tending to a balancing of values in various 
investments, there would be a general movement in 
one direction or another that would be affected, not 
by commercial or economic conditions, but by the 
anticipation of government policies, whether for war 
or peace ; and it might be in the power of one or more 
prominent politicians to move the market for their 
own personal profit. 
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Nor should we overlook the consequences of the 
withdrawal of the so-called captains of industry from 
intelligent exercise of corporate authority and of rele- 
gating them to luxurious inactivity, bent solely on 
personal enjoyment of immense incomes from their in- 
vestments in government securities. There would 
result from the State ownership of railways the estab- 
lishment of a hereditary class of wealthy idlers, measur- 
ably protected from the fluctuations of fortune, whose 
presence would be more pernicious in a democracy 
than any example hitherto presented in the display of 
corporate authority. 

Perhaps the most interesting feature of federal 
management, as affecting our political rights, would 
be that of the changed status of the 1,500,000 railroad 
employees who would thereby be metamorphosed 
from private wage-earners into public functionaries. 
The entire military establishment of the United States 
is but a corporal's guard in comparison with this army, 
which would have to be remodelled with a hierarchy 
of superior and subordinate officials, commissioned 
and non-commissioned, with all the incidental prob- 
lems of discipline and etiquette, of enlistment and 
discharge, of promotion and punishment. Such an 
administration would necessitate an organization more 
extensive than that of any existing executive depart- 
ment of the government. How this thoroughly or- 
ganized army of voters would utilize the political 
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franchise when they went home to vote, like the de- 
partment clerks in Washington, affords a field for the 
exercise of the imagination of the students in politics, 
as it imdoubtedly would for that of the practical minds 
which control the political machinery of the party in 
power. 

Nor would the American railroad employee look 
with much favor upon government ownership as it 
affects the conditions of such emplo)rment in European 
countries. There financial results are sought by low 
scales of wages, and discipline is enforced in a manner 
that to our employees would savor of tyranny. Where 
military service is general, the etiquette and subser- 
viency which has been enforced upon the conscript, 
he carries with him mto his after employment under 
government authority; the military salute, the stand 
at attention, passes up from one grade of service to the 
next, from the guard at the road crossing as the train 
passes by, from the train employee to the station 
master, and on up to the inspectors, the division super- 
intendents, etc. But the attention of the train or 
station employee to the travelling public is another 
matter, which depends upon the prospective tip. This 
is due to the pohcy of the State management, which 
keeps down the wages of the employees with the ex- 
pectation that the travelling public will contribute to 
their support beyond the compensation which each 
traveller pays for the specific service rendered. 
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When railroad employment becomes a service 
rendered to the State government, the relation of the 
employee is altered. He has no choice of employers; 
he cannot pass from the service of one company to 
that of another. Wherever he goes, there he must 
have the same employer, who is also his master. For 
these reasons, the recognition of labor organizations 
among railway employees is a problem that is greatly 
disturbing the governments of European States; and 
it is one upon which our railroad brotherhoods should 
ponder well before they give their adhesion to any 
project which may tend to altering their present re- 
lations with railroad corporations. 

When we are referred to examples of State owner- 
ship in Continental Europe, we must consider that 
the conditions under which the railroad systems of 
that region have been developed were far different 
from those which prevailed in Great Britain and in 
this country, to which I have already referred at such 
length that I need only to mention them here. These 
conditions have been shown to be so different that 
the general application of the methods of State man- 
agement in Continental Europe to our own railway 
system would be impracticable. Our whole railway 
practice would have to be remodelled, and neither 
the public nor the railway employees would submit 
to the consequences. This conclusion is not so obvious 
to a tourist travelling abroad only by trains de luxcy 
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but any person familiar with the railway service in 
Great Britain or in the United States must be im- 
pressed with this fact when travelling on the local 
trains and witnessing the manner in which the local 
service is conducted in Continental Europe. 

The people in these European States have been 
under police supervision for centuries, and for genera- 
tions compulsory military service has dragooned 
them into implicit obedience tp authority. Therefore 
they conform without question to all regulations, 
and imder State ownership bureaucracy governs every 
detail of management, however minute. The sta- 
tions are placarded with notices which relate much 
more to what the passenger may not do than to what 
is to be done for him, and the reluctance to change 
of existing conditions is emphasized by the appearance 
of many of these placards, mellowed in color with 
age. Little attention seems to be paid to keeping 
trains on time or to the cleanliness of their equipment, 
except in Germany, but there the American traveller 
is oppressed by the consciousness on the part of the 
station or train employee that he is an official to whose 
orders instant obedience is to be rendered. 

There is no question that on the State railways 
the passenger is not only strictly disciplined, but also 
sedulously guarded. In this respect we have much 
to learn, — the American citizen accustomed to looking 
out for himself, as well as the American railway em- 
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ployee who expects self-reliance on the part of the 
travelling public. This regard for safety in railroad 
service is shown particularly in the station arrange- 
ments and in the train protection. Yet in my ob- 
servations of these matters, desirable as they are, I 
have seen nothing that could not have been as well 
secured through an efl5cient government supervision 
of railways operated by private companies, as in 
Great Britain. 

It is not fair for a Stranger to criticise the freight 
service of foreign railways, but, if we may judge from 
the complaints that appear in the local newspapers, 
the freight service on the Italian State railways must 
be shamefully inefficient; while the make-up of the 
freight trains almost everywhere in Europe gives an 
American expert to imderstand why the average rate 
per ton-mile must be higher than with us, for any 
profit to be derived from traffic so conducted. 

There is no argument that can be advanced for the 
policy of federal ownership of our railway system 
which might not as logically be applied to any other 
form of activity in which a charge is made for a specific 
service rendered by a chartered monopoly. Indeed, 
it may be applied to the service of production of any 
staple commodity or of its distribution to consumers. 
For after all that may be said on the subject, it is a 
resort to State interference for the adjustment between 
two members of the community of the character of the 
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service rendered by the one, and of the compensation 
paid for that service by the other, whether in a railroad 
freight or passage rate or the weight and price of a 
loaf of bread. It is a balancing of the relative benefits 
to the two parties to the transaction which is at the 
foundation of all social relations, including the relation 
between the railroad corporations and the general 
public. 

The more one thinks of converting our vast railroad 
system, greater than that of all Europe, into a depart- 
ment of the federal government, the more one becomes 
convinced of the impracticability of such a proposition. 
The rational remedies for railroad abuses are to be 
found, not in federal ownership, but in federal super- 
vision of the private corporations that now own and 
manage the property. The fundamental objection 
to State ownership of any instrumentality for render- 
ing a specific service to the public is that government 
control breeds indiflference as to the manner in which 
that service is conducted, and stifles individual energy 
in its performance. 

The success which has attended the application of 
railroad transportation to the public use is due to in- 
dividual enterprise. In its origin it was intended 
for individual benefit. For individual purposes be- 
yond individual means, private capital was concen- 
trated by incorporation. Through such incorporation, 
individuals were enabled to apply railroad trans- 
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portation in an improved form to the general good, 
without their intelligence, energy, or experience being 
trammelled by external restrictions. The effects of 
this improved method of transportation were so little 
foreseen in its incipiency that competition was per- 
mitted to degenerate into private warfare, in which 
the people's wealth was wasted instead of their blood. 
Yet all this time, the people's government looked on 
complacently, viewing the expenditure simply as from 
the railroad treasuries, though every dollar came out 
of the pocket of some small contributor, either to the 
capital of the corporations or, as a traveller or shipper, 
to their revenues. When the warfare assumed such 
proportions as to involve the interests of non-com- 
batant communities, appeals were made for State 
regulation, and the State interfered, but how? Why, 
it said to the railroad companies, you must not make 
peace; you must fight on. Only, you must fight in 
the open. You must not secretly use the money 
obtained from one customer as a gratuity to 
another. 

For years the regulation of railroad transportation, 
as attempted in the United States either by State or 
federal legislation, has been in accordance with this 
policy; and with the result which inevitably ensues 
upon any continued warfare. In the end, one of the 
combatants succumbs. Either it makes terms under 
duress, or it admits that it is bankrupt, and the con- 
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queror enters into possession of its territory. Here 
is where the legislation as to corporations has been 
both misdirected and defective. After insisting upon 
the "combat k Toutrance," it took no part in the 
conferences which led to the treaties of peace or to 
the terms of capitulation, although the people at large 
were interested in the results as they aflFected their 
Uves and property. 

When the inevitable sequel to unrestricted competi- 
tion began to loom up in combinations, remedial 
legislation was applied superficially to the S3nnptoms9 
rather than internally to the seat of the disease. The 
eruption was suppressed until the virus has infected 
the functional activity of the railroad system and 
begins to threaten our body politic. Popular opinion 
is being excited upon this broader phase of the railroad 
problem, as it has been previously concerning the 
antecedent phases, which were mainly economic. But 
admitting that there is cause for anxiety as to the con- 
tinuing growth of corporate power and the extension 
of its abuse through combination, why should our 
people become hysterical about it, when they have 
the strength to control the one and to restrict the 
other? Why strike wildly at the structural integrity 
of our railroad system, before we are convinced that 
there is no other escape from submission to the dic- 
tates of those who have gained control of it through 
our own acts of omission? Why should Samson pull 
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down the pillars of the temple because the Philistines 
are revelling in its precincts? 

The highest office that the human will performs 
is when it deters a man from action along the line of 
least resistance; in the direction toward which he is 
invited by his appetites, passions, or emotions; and 
as it is with one man, so it is with the many that make 
up the body politic. If popular opinion be reck- 
lessly or maliciously aroused to such antipathy against 
corporate power as to sanction legislation which 
deprives that power of being beneficially exerted for 
the public good, the people at large will be the sufiFerers. 
It is but another aspect of the -^sopean fable of the 
belly and the other organs of the body. 

Let us stop and think over the situation. Let us 
view our railroad system as it is, with its admitted im- 
perfections, and from what we have learned by ex- 
perience let us ascertain what these imperfections are 
and to what extent and by what means they may be 
remedied. We have in many respects the most im- 
portant railroad system in the world. There is none 
other of such magnitude under any other national flag. 
It is homogeneous as to gauge of track, in the standard 
features of equipment, and in mode of operation. These 
desirable results have been brought about by the State 
governments keeping their hands off during its initial 
development, and they greatly simplify the functions 
of federal supervision. As a means of transportation, 
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our railroad system should perform that service with 
safety, convenience, and promptness, and that should 
be the end to be secured in its regulation as a public 
servant, — just that and no more. How that end is 
attained should be no concern of the government. 
Make the corporations penally responsible for results, — 
its officials, also, if you please, — but leave the means to 
them. Interference in details will surely lead to con- 
fusion, with consequent friction and inefficient service. 

Where uniformity in methods or appliances has here- 
tofore been found desirable, that uniformity has been 
mainly secured through the coordinated action of over 
two hundred independent operating managements, by 
their association in an organization which has as yet 
escaped the destroying hand of the courts under the 
application of the Anti-trust Law, — the American Rail- 
way Association. This association does not exercise 
the slightest authority over the acts of its members; 
its conclusions have only the effect of gratuitous recom- 
mendations. Yet, through this mediimi, uniformity has 
been secured in train schedules, in automatic devices 
for coupling cars and for power brakes, in standard 
dimensions of equipment, and in the general introduc- 
tion of other appliances and processes for intercourse 
and commerce over the entire 218,000 miles of our 
railroad system, and over the lines in Canada and 
Mexico. 

After several years of thorough investigation, that 
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association devised a code of train rules and signals 
which has been accepted all over this system so com- 
pletely that a train employee trained in New England 
may take service in California with confidence in his 
f amiUarity with the methods of operation there in use ; 
and I challenge contradiction to the assertion that 
where that standard code of rules and signals is strictly 
enforced and honestly obeyed, the horrible catastrophes 
would be virtually impossible which discredit our 
train service. 

I mention this matter to indicate the practicability of 
securing all the advantages of unified railroad manage- 
ment and of efficient government supervision, without 
permitting the further consolidation of railroad cor- 
porations and without resorting to State ownership, 
by taking the American Railway Association into coun- 
sel with the Interstate Commerce Commission. That 
commission could thereby secure the services of the best 
experts in the country without cost, — experts who would 
be in position to give the weight of corporate authority 
to the conclusions that might be jointly reached. But 
if the commission is to consider questions of operation 
apart from the railroad managements and to heed only 
the crude suggestions of irresponsible advisers, it will, 
in so doing, but confirm previous experience with respect 
to the misdirection of government regulation. 

What I have stated as to the value of taking railroad 
officials into counsel with respect to the regulation of the 
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operating departments may weU be applied to the r^;u- 
lation of that other department which controls the rates 
of compensation, which has to do with making tariffs 
and soliciting business. If the so-called traffic associa- 
tions were released from the ban of outlawry under 
which they are now judicially placed, and were free to 
cooperate with the Interstate Commerce Commission 
in the determination of just and reasonable rates, then 
the thousands of joint tariffs which the conditions of 
the interstate commerce requires might be issued 
officially by those associations and approved by the 
commission as valid, — and no others. The conferences 
at which changes in rates were to be considered would 
afford an opportunity for the competitive claims of 
rival communities to be presented by representatives of 
their chambers of commerce or of leading lines of in- 
dustry. Here might be found a method for that judicious 
balancing of the interests of railway corporations, of 
their patrons, and of the general public, which I believe 
to be the foundation of just and reasonable compensa- 
tion to the carrier for rendering a specific service, and 
accomplished, too, with a minimum of government 
interference. 

There is good reason for restricting the activity of 
any corporation within the limits of its charter and to 
the specific objects for which the charter was granted. 
This is especially advisable when that corporation has 
been chartered for the performance of a public service 
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in the nature of a monopoly. If a company has been 
incorporated to operate a line of railroad between two 
definite points, then its activity should be restricted to 
that purpose. It should not be permitted to operate 
or control, directly or indirectly, any other line of rail- 
road, until that additional privilege had been definitely 
granted by the sovereign authority to which it owed its 
existence. This restriction should not preclude a rail- 
road company from becoming interested in enterprises 
that are incidental or ancillary to the public service 
which it may be required to perform. For instance, 
there can be no rational objection to a railroad company 
owning or becoming interested in the restaurant busi- 
ness at its stations or in undertakings for performing 
express or telegraph or sleeping-car service over its own 
lines, or to becoming associated with other railroad com- 
panies for the performance of similar service in which 
they may jointly be interested. This is but an exten- 
sion of that service for the general welfare, which may 
likewise be served to better advantage sometimes by a 
railroad company becoming interested in steamboat 
or steamship service in connection with its own traffic. 
None of these incidental or ancillary enterprises 
should be undertaken under cover of the railroad char- 
ter. They should be organized separately, with public 
notice as to the extent to which the railroad company 
is interested in them, and with the same opportunity 
for the Interstate Commerce Commission to inquire 
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into the reasonableness or justice of the compensation 
demanded for those services, as for that to which they 
are incidental. For such compensation is likewise for 
the use of private property in a public service ; and this 
should be the test to be applied to any enterprise which 
a railroad company undertakes, directly or indirectly, 
wholly or in part, outside of its service of transportation 
between the points defined in its charter. Is that enter- 
prise incidental or ancillary to the efficient performance 
of that service, with reference to the safety, convenience, 
or prompt despatch of the persons or property whose 
transmission it has contracted to perform? If that be 
clearly the case, then the company should be permitted 
to engage in such an enterprise, without special amend- 
ment of its charter for such a purpose, subject, however, 
to the conditions before mentioned, of reasonable pub- 
licity and of supervision by the Commission. Under 
such conditions there could be no shifting of the bur- 
dens of these auxiUary enterprises upon the revenues 
derived directly from the common carrier's charges. 

On the other hand, it should be as clearly unlawful 
for a railroad company to engage in any business other 
than that of transportation and its affiUations. It might 
own a coal company to provide itself with fuel, or a 
forest plantation to supply its timber or steel works 
for its structural material without a separate organization 
for that purpose, provided that no part of thfeir 
products entered into competition for external consump- 
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tion. But it should not be permitted to own or control 
by purchase or by loans any interest whatever in any 
other corporation, except by special amendment to its 
charter; much less should it be permitted to use its 
surplus revenues to speculate in the stock market or to 
mortgage its property for such a purpose. 

The further consolidation of existing railroad cor- 
porations should only be permitted with specific legis- 
lative assent after it had been shown that the public 
welfare would thereby be subserved. The terms of the 
merger or amalgamation should be closely defined and 
their enforcement insured by suitable government super- 
vision. The same remarks apply to the construction 
of branch lines or extensions under a parent charter. 
It would sometimes occur that the public benefit 
claimed for the merger of two connecting railway lines 
could be as well secured by traffic contracts running for 
a term of years, and, where this became apparent, such 
contracts should be preferable to consolidation, as being 
capable of subsequent modification, should the public 
interest require it. 

Experience has shown that all legislation to restrict 
corporate activity to legitimate purposes is futile which 
is not capable of enforcement by penal provisions, penal 
not only to the corporation, but also as to the central 
organization of the corporation, its board of directors. 
Each member of that board should be made to feel the 
personal responsibility, legal and moral, which attaches 



222 RAILWAY CORPORATIONS AS PUBLIC SERVANTS 

to his office, — a responsibility not to be evaded or dele- 
gated. Only let the vigorous measures idiich have 
proved so efficacious in the suppression of rebate-giving 
be applied to the equally illegitimate and &u: more 
pernicious abuses of corporate authority, and it will 
not be necessary to resort to State ownership for their 
suppression. 

If it be said that it would be difficult to secure such 
supervision of the powers and privileges of railroad 
companies incorporated by the several States, this is 
but an acknowledgment of the far greater obstacles to 
the acquisition by the federal government of the State 
franchises of these companies. In either case, there 
would have to be a concurrence of State legislation. 
When this had been obtained, the constitutional power 
of Congress over interstate commerce might be as suc- 
cessfully invoked to secure the necessary acquiescence 
of the railroad corporations as it has been already in the 
application of federal supervision to their transporta- 
tion service. 

In a previous lecture, I referred to the renaissance 
period of our railroad system which followed upon its 
bankruptcy from unrestricted competition, and I 
associated that period with the introduction of Bessemer 
steel as a structural material. Again we are approach- 
ing a period of railroad regeneration, not brought about 
by failure through lack of profitable business, but by 
inadequacy to do the business that is offering. As the 
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financial reconstruction of our system was furthered by 
the substitution of steel for iron as a structural material, 
so will its pending physical reconstitution to meet the 
increasing demands of commerce be as potently fur- 
thered by the substitution of electricity for steam as 
a motive force. 

There is much to be done before that consummation 
shall have been reached. Gut of 218,000 miles of rail- 
road line, not 10 per cent is double-track ; the roadway 
is to be elevated through populous communities and 
tunnels to be pierced under broad rivers and beneath 
great cities. All over the country there is a demand 
for additional freight cars, and the switching yards 
which must be established at junction points to prevent 
stagnation of traffic will alone cost millions of dollars. 
The automatic block signal system which should be a 
preliminary essential to high-speed train service has as 
yet been introduced on only a few of our important lines. 
Not only is there much to be done, but also much that 
must be undone, if freight is to be moved expeditiously 
and the efficiency of electricity at high speed is to be 
secured. Curves must be taken out of the lines, ruling 
gradients be reduced, and crossings at grade be sep- 
arated, while thousands of steam locomotives of the 
most recent type must go to the scrap pile, if they are 
to be replaced by electric motors. Hundreds of millions 
of existing investments in road-bed and equipment will 
have become worthless, if these changes are brought 



224 RAILWAY CORPORATIONS AS PUBUC SERVANTS 

about, — changes not to gain profit so much as to ad- 
minister to the public welfare. 

No man can now estimate even approximately the 
vast sum that will be required for this reconstitution of 
our railroad system. Where is the necessary capital 
to be obtained ? Our so-called multi-millionnaires do 
not keep their millions in their safes. Their fortimes 
are already largely invested in the capitalization of this 
very system. The hundreds, perhaps thousands, of 
millions that are wanted must come from some other 
source. They cannot be withdrawn from the bank 
deposits which are the current assets of commerce and 
which are represented by checks and drafts, nor from 
the ready cash which is floating in margins on transac- 
tions in stock exchanges. The capital which is to be 
immovably invested in this great public work must 
come from the savings of wage-earners and of persons 
with fixed incomes, already gathered up in savings-banks 
and in insurance companies. This is at last the foimda- 
tion-stone in all great financial operations the world 
over. It is this fund of the humble and the weak, of 
the husband and father providing for wife and children 
when they may become widow and orphans, which it is 
not only the duty of their public guardians to protect, 
but also to keep it profitably and usefully employed. 

Do not then deter the managers of savings-banks 
and insurance companies from making such use of 
it by limiting the legitimate profits from corporate in- 
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vestments, but see to it that the profits are legitimate, 
and that they are not diverted from the lawful recipients 
by the unrestricted selfishness of those who exercise 
the corporate authority. In the regulation of our 
railroads, the system should be viewed as a whole with 
reference to its efficient performance of a public service 
with safety, convenience, and despatch, and for a 
reasonable compensation. If such results can be ac- 
complished without diminishing the profits from the 
private capital invested in that system, then the envious 
attacks upon the wealth derived from such investments 
should be unheeded by public opinion. If our country 
is to continue upon its onward march of prosperity, 
we must keep the paralyzing touch of bureaucracy from 
interference with the intelligent and honest employment 
of private capital in corporate undertakings, and par- 
ticularly in railway enterprises. If our railroad system 
is not made adequate to the demands upon it by our 
industrial activity, that activity must itself diminish, 
and, with its declining energy, there will be fewer 
opportunities for profitable investment in enterprises 
dependent upon that mode of transportation for their 
productiveness. 

Our national wealth is largely invested in property 
which, though productive, is not readily convertible. 
The world elsewhere is demanding the means to develop 
unutilized resources of nature, and that wealth which is 
not attached to the soil may flit away to lands where it 

Q 
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may be more profitably employed. Let us then not 
legislate against the railroads, but for them I Let us 
regard the ills of which we complain as not inherent in 
the application of private capital to public use, but as 
incidental to the unrestricted control of concentrated 
capital ; and let us seek the remedy which will restrict 
that control to purposes consistent with the public wel- 
fare, with powers so clearly defined as to be unmis- 
takable in their limitations, and with such efficient 
supervision as will insure publicity in the exercise of 
corporate authority. Surely such a remedy can be 
found in legislation which will not be so drastic as also 
to limit the legitimate profits upon private capital in- 
vested in the railroad corporations engaged in the 
performance of a public service. 
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